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legal  profefsion,  (excepting  thofe^  and  they, 
are  not  numerous,  who  have  ftudied  in  Scot^ 


PREFACE;  Ha 

* 

much  that  he  has.  acquired  from  Gibboti  the 
chara&er  of :  a  learned,  fpirite^'Nbut  rgmbling 
writer.  Laflly,  Heieneccius,  an  author  pow- 
erful in  erudition,  by  a  German  drefs  and  fee- 
tional  form,  difgufts  tlie  Engliih  eye. 

> 
It  occurred  to  me,  therefore,  that  a  ftiort 

work,  in  the  method  and  order  adopted  by 
Mr.  Juflice  Blaekflione,  in  his  Commentaries 
on  the  Laws  of  England,  as  nearly  as  the 
fpirit  of  the  two  laws  would  pofsibly  allow, 
might,  by  the  familiarity  of  its  order,  entice 
tlie  ihideht  of  the  common  law  to  take  at 
leaft  ia  curfory  and  general  view  of  this  mure 
ancient  code,  when  the  concifenefs  of  the 
Ik^tch  could  not  pofsibly  encroach  on  his 
time. .  If  the  text  be  lliU  uninterefting  to 
liim,  perhaps  fome  of  the  notes,  as  far  as 
they  relate  to  the  ftatute  law,  or  con- 
tain any  new  matter,  may  engage  his  at- 
tention. I  have  called  it  the  fubftance  of 
le6tures,   becaufe  the   reader  muft  naturally 
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cifenefs  gave  much.  Quotation,  *ind  indifcri- 
inmate  transfufion,  would  ha vjj/f welled  thtf 
work,  with  moderate  pains ;  but  comprefsion 
and  felecJlion  of  points  really  important,  were 
attended  with  confiderable  labour. 


In  ftiort,  nay  hope  has  been  that  the  (In- 
dent at  the  inns  of  court,  after  peruHng  tl)e 
inimitable  commentaries  on  the  law  of  our 
own  countries,  might  be  tempted  to  look  into 
an  epitome  of  the  civil,  not  prefuming  to 
any  the  fmalleft  emulation  in  merit,  but 
whofe  comparative  extent  is  proportionate  to 
the  comparative  importance  of  the  two  lavw; 
to  him. 


The  Englilh  forum  fometimes  treats  th6 
iludy  of  the  civil  law  with  levity,  but  may 
its  difciples  be  permitted  to  fay,  that  it  never 
was  defpifed  but  by  thofe  who  were  ignorant 
of  it.     The  very  numerous  cafes  in  our  books 
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AG£  10,  line  third  of  the  tiote,  for  tiyintloH  read  dire&iiih 
P.' 17,  line  19,  hefoteinfiitutedin^tntlu* 
P,  %$,  fine  1.5,  after  civil  read  /a-tc;. 
P.  32,  line  41,  after  impefial  read  /iHv. 
P.  41,  line  7,  laft  word,-  dele  an,         - 
F^S4i  Ipic  I5i  thefemicolon  Ihotild  be  after  the  ^ord  mja^ 
P.  55>  line  id,  dele  aljeiutely. 
P.  74,  iiaf^j  firil  line,  fpry^  rezdfayi* 
P.  78,  firft  line,  for  fo  the  parties  read  on  the  parties. 
P«  80,  note,  third  line,  for  that  eorfent  read  /i&«  ivant  of  that  cwffiafi, 
P.  88,  note,  fixth  line  from  the  bottom,  for  tUreHiok  read  t^srtt^i 
P.  X14,  line  8,  for  tvUl  read  iy  nvilL 
P.  117,  line  I,  for  as  aJfo  read  nor* 

P.  X2X,  b^  line  but  two,  after  the  word  lint  dele  the  somma* 
P.  133,  laftline,  dele  their* 
P.  127,  note,  line  xo^  for  excufed  read  emeufe, 
H 128,  note,  for  deji  read  o^^. 

P.  170,  note,  laArline  but  one,  tranfpofe  the  comma  before  ha^, 
P.  180,  line  3,  tot  by  read  to  be, 

P.  f82,  fine  19,  after  a^idele  xh^fimitoloni  after  i^iniput  rsoimfidl 
P.  X84,  fitft  line,  for  thtre  read  /i&iv<. 
P.  187,  note,  line  a,  aktr/ome  dele  the  «^Midl' 
P.  189,  line  5,  after  the  word  oequirid,  for  a/14/  read  «r^ 
P.  aOO,  note,  for  third  bboi  retfd  /<2/?  charier  o/ihif  hoo/ti 
P.'  axo,  laft  line  but  three,  for  where frjl  read  luiere  thefrfl  is, 
F.  2x3,  lint  x6,  for  'warremtry  read  voartatdy* 
r.  ii4,  bft  line  but  two,  after  oi^cS  dele  the  iomnttf. 
!*(  %%%i  Mte,  CM  ]«1^  ton.  M  WctWi  fM  timimJitMltw  xhA  mMtjfirs^: 


ERRATA  4-  OMISSA. 

Ttgt  Tjiy^iDte  tlie  tliini,  ior  ptfiBmuw  nt»A  ftftBuii^. 
P.  257,  note  the  izftfyifter  6r*ws  dele  the /<rr/A/. 
p.  a68,  line  l6|  for  iJdl^rancej  read  ineumthrattccrs, 
P.  270,  note,  fourth  lin^^or  i/ffi/  read  im. 
p.  306,  note,  for  Cmcinas  f>are  II5I.  read  IjlJoL 
P*  3131  ^c  the  third,  infert  to  before  overvotigb. 

In  fpeaking  of  degrees  in  colleges,  it  was  omitted  to  be  ob(erved  that  D|^ 
Chriftian  holds,  that  no  degree  can  have  been  given  in  canon  law  iince  the  reign 
of  Henry-  VIII.  yet  in  the  college  of  Dtiblin  degrees  are  conllantly  given  in 
Btrofut  jure*  It  has  alfo  been  controverted,  whether  a  mandamus  will  lie  for  a 
degree.  Though  Dr.  Bentley*s  ca(e  be  not  diredly  in  point,  it  ihould  feem  as  a 
corollary  from  that  caie  that  fuch  a  mandamus  would  lie. 

It  muft  be  obferved  alfo,  that  three  notes  have  lyeen  in(bir^  errcneodly,  vix. 
iu>tes  30-.31— and  33,  in  pages  471—473  miA  475,  wfaidi  are  fbmid  aUb  in 
the  fecond  volume.  Hiough  the  repetition  ^thtoi  might  be  juftHiable  frdm  theit 
nature,  and  to  fave  the  trouble  of  referring  from  onfc  book  to  tofother,  it  has,  in  fiidl, 
been  a  miftake  which,  >KriQi  i)ie  (Jther  erf<kta  '6f  ^e  |>K^  nraftte  afcrftdi  to  the 
unavoidable  inconveniences  arifing  from  the  author  iftid  the  frinterTeBfingatm 

peat  diiUnce  from  each  other,  in  different  cotsnHei»  alkd  cMv^i^iQftdio^oniy  b^ 

Jctter,      ••      •     •*        
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bN  THE  UTILtTY  OP  THE  STUDY  tit  TH6  CiVit 

LAW: 

1  HE  Iilftre  of  the  Rdtriafl  liame,  which  h^^ 
dazzled  all  fucceeding  ages  beyond  thefil*  hope  of 
competition/  was  not  confinfed  to  arms.  It  was 
the  peculiar  glory  of  the  nation  which  fubdued  the 
world,  to  furnifh  mankind  with  a  code  of  law^, 
containing  the  moil  perfeft  fyftem  of  juftice  and 
equity  between  man  and  man,  which  has  ever  Ifceii 
produced  by  human  invention.  I  fay  betweea 
man  and  man,  to  avoid  the  exceptions  whioii 
may  poflibly  be  taken  to  its  public  regulatiohs^ 
as  fraught  with  an  arbitrary  fpirit.  And  wh^n  it 
is  called  the  moft  perfe6l  of  human  code^  the 
epithet  means  not  to  affert  an  entire  freedorii  from 
defefts,^  which  mud  be  incident  to  every  human 
inftitution.     But  this  we  may  affirm  with  fafety^ 

(i)  Thefe  were  ilelivered  as  PtaUlfions  in  the  Uni verfity 
ef  DuUin,  whfch  circUmftance  will  explain  fotaie  pafiages 
therein. 
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that  as  a  colleftio'n  of  written  reafon;  as  a  gre; 
body  of  pritciples,  founded  in  natural  equity  (2 
ik  bas  tiO  \fn^\.  tht  g^ieral  excettence  of  i 
rules,  and  juftice  of  its  dectfions,  have  extortec 
from  all  the  nations  of  Europe,  an  acknoti^led^ 
ment  of  its  pre-eminence.  They  have  in  conf^ 
quence  either  adopted  it,  as  their  own  municips 
law ;  or,  where  circumftances  and  events  forbad 
fo  general  an  admiflfion,  have  been  glad;  in  aJ 
cafes  M'bere  their  own  laws  were  filent  or  impei 
fe^i:,  to  fearch  out  the  di6lates  of  natural  equity 
hi  the  illuflrations  of  this  code.  Hence,  thougl 
the  phiiifes  civil  and  municipal  are,  in  firi6inei! 
of  fpeech,  fynoninious,  yet  the  law  of  Rome  (af 
if  the  world  was  yet  one  ftate  under  its  dominion]) 
has  emphatically  vindicated  to  itfelf  the  title  o\ 
the  cboil  law. 

That  it  has  obtained  this  prcHemiuencc,  weiball 
-ftct  wonder,  when  we  reflefil  on  the  fuperior  ad- 
va^nlntges  which  attended  its  fomiation.  Moil  Iaw» 
(not  excepting  thofe  of  England)  haive  been  im- 
maturely  born  in  the  early  times  of  rudenefs  and 
fearbftrily,  and  deceiving  their  accretions  front 
chance,  or  fuddea  emergency,  appear  deformed 
mafieis,  (Cottjpofeti  of  ill-jointed,  ill-prcrportioned 
4nemberi>;  the  laws  of  ilireds  dnd  patches. 


>    (2)  As  a  pattern,  therefore,  it  muft  be  admired  afid  tQOr 
ittlted,  even  where  it  has  no  binding  force. 


Chai>-*t.]  OfjhhCidlLww.  » 

With  us,  the-  raoft  liberal  conftruftions  and  ituj- 
terpretations  of  the  law  by  judges,  jirpetual  nev 
a6ls  of  the  legiflature  on  the  fpur  q/the  occafion, 
together  with  the  creation  and  advancement  of  fe- 
parate  courts  of  equity,  have  been  neceffary  to 
fupport  a  ftru6lure,  which,  barely  fufficient  for 
convenience,  never  can  admit  much  beauty.  Far 
different  was  the  fortune  of  the  civil  law.  It  ori- 
ginated in  times  of  the  higheft  civilization,  the 
offspring  of  philofophy  (3)  and  fcience.  The  com- 
pilers of  it,  though  at  the  head  of  the  legal  pro- 
feflion,  were  not  mere  lawyers,  but  philofophers 
and  ftatefmen.  Nor  were  they  confined  to  the  re- 
fources  of  their  own  minds.  The  labours  and 
compilations  of  many  ages  and  countries,  begia- 
ning  with  the  foundation  of  Grecian  legifljitive 
wifdom,  afforded  them  powerful  auxiliaries.  Un- 
dei'  theii'  aufpices,  the  Inftitutes  of  J uftinian  ap- 
peared in  all  the  beauty  which  method,  arrange- 
ment, and  even  the  ornaments  of  ftyle,  could  add 
to  the  natural  charms  of  truth  and  equity. 

It  ibould  feem  fcarcely  neceffary  to  flate  more 
than  has  been  premifed,  in  order  to  eftablifh  the 
obje6l^f  my  prelentPrajleftion,  ti^hich  is  to  point 
out  the  utility  of  ftudying  the  civil  law,  and  to 
ihew,  that  the  labour  of  its  difciples  will  not  be 

( j)  It  is  amufing  to  obferve,  how  the  principles  of  the 
philofophy  of  the  Ancients,  efpecially  of  the  Stoic  Difci- 
^pline,  fliew  themfplves  fi^equentlj  throughout  this  Coile. 
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ill  beftotvecl.  To  ufe  the  language  of  an  eminen 
author,  did  we  find  nothing  in  this  law  but  a  men 
thorough  knVvledge  of  the  great  principles  o: 
jtiftice — a  more  accurate  delineation  of  the  bound- 
aries between  right  and  wrong — z.  feries  of  excel- 
lent rules  applicable  to  our  own  condu^,  and  to 
all  the  affairs  of  human  life — ^fublime  and  elevated 
notions  of  philofophy  and  religion — it  furely  muft 
be  entitled  to  the  higlieft  place  in  ourefteem.  Will 
the  liberal  mind  deny,  that  fuch  an  invefiigation 
mull  be  amply  repaid? 

But  exclufive  of  its  abftradi  theoretical  excel-< 
lence,  this  (ludy  offers  the  mod  figual  aids,  both 
in  the  tranfa^tons  of  individuals^  aud  in  the  inter* 
courfe  of  nations. 

In  the  firfl  place— the  civil  law  is  an  excellent 
repolitory  of  thofe  rules,  which  ought  to  guid« 
the  natural  condudl  of  ilates,  and  contains  in  its 
boibm  the  law  of  nations,  as  well  as  of  nature.     It 
is  evident  that  nations,  in  their  tranfa6lions  with 
.each  other,  muft  have  a  common  appeal  to  the  law 
of  nature  and  right  reafon^     But  this  is  originally 
an  unwritten  ftandard.     The  philofophic  lloman 
legiflator  may  be  laid  to  have  reduced  it  to  writing, 
and  the  world  has  decreed,  that  to  his  rules,  as 
declaratory  and  explicative  of  the  law  which  right 
reafon  has  di6tated  to  nations,  the  appeal  iball  lie. 
It  becomes  therefore  a  fcience  abfolutely  effential 
to  the  flatefman  and  negociator.     No  wh^re  will 
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they  find  the  rights  of  ambafladors,  the-  laws  of 
war,,  the  rules  of  foederal  conilru£li|^9  fa  well  or 
fi)  accurately  laid  down  (4).  / 

Grotius,  and  other  writers  on  public  hL%  havp 
drank  deep  of  thefe  fprings,  and  acknowledged 
their  obligations  to  the  Roman  code.  It  is  im*- 
poflible  foi-  us  even  to  underfiand  the  technical 
language  or  mode  of  reafoning  of  foreign  powers, 
%rithout  reference  to  this  law.  Some  writers  (5) 
have  imputed  that  fuperiority  in  negociation  which 
foreigners,  particularly  the  French  (6),  claim  over 
ns,  to  their  fuperior  knowledge  of  the  civil  law. 
They  probably  attribute  too  much  efficacy  to  a 
favourite  ftudy,  but  that  this  comparative  igno- 
rance mvA  have  its  efFe6i;  can  fcarcely  be  doubted. 
How  is  that  man  qualified  to  fettle  and  confirm  a 
treaty,  who  docs  not  know  the  fuWequent  con- 
firudion  which  it  may  admit,  or  the  rules  which 
are  to  guide  and  gbvern  its  interpretation  ?     How 

f4)  In  fiU  qua  fola  ratio  commindat^  a  yure  Romatfo  ad 
Jus  Gentium^  tuta  fit  collfSHe^  fays  BynkrrfliQek)  2  J.  Pub. 
-Cap.  14. 

On  the  civil  hW)  fays  Sir  Wiiliam  Scott^  great  part  of 
the  law  of  nations  is  founded.-<^7«4f;m^»/  on  thi  Syiedi/h  Caft 
9f  Cowooj^  1799. 

(5)  E.  G.    Ayllffe. 

(6)  This  fuperiority,  if  true»  has  been  probably  owing  to 
the  nature  of  their  goyernnient*^better  formed  inxtjccr^c^ 
^d  HtJftKUh  than  9urs. 
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can  we  anfVer  the  ckims  dnd  fn^nifeftos  ^:t}i^a 
nations,  •  if  cMivered  in  phfafes;  tod  v$fting:r  upon 
principles  andVrules  of  argument  with  which ,  w€ 
are   unacquainted  (7)  ?      Leagues  and   alliances, 

tariffs  and  pa6!s  of  commerce,  treaties  of  peace, 

»    f 

and  proclamations  of  war,  all  the  difputei^  in  Eu-» 
rope  about  tli«  right  of  fucceffion  arid  limits  of 
territory  (8),  have  fuch  a  reference  to  this'  law, 
that,  without  fome  acquaintance  at  leaft  with  its 
outline,  modern  hiftory  is  uniritdligiblevi  -'^^-i 

Having  difcuflfed' the  advantage  of  this  p^rfuit 
in  public,  we  proceed  to  fpeak  of  its  ufe  in /private 

affairs.  •  • 

•  If  Vire '  regard  the  Gt>ntinent,  proofe  are  unne-i 
teSkryfy  a  momentary  vi«w  will  fufficc.  The  civil 
code,  among  moft  continential  nations,  is  the 
common  liw  of  their  land,  and  governs  alltbo 

'  •  '  '.  *  '  . 

(7 J  A  remarkable  inftance  was  ofFered,  not  many  years 
lince,  of  the  utility  of  this  knowledge  upon  fucb  occafions, 
by  that  prodigy  ^of  unhrerfal  fcieijce)  Lord  Ms^nsficld,  the 
dawn  of  whofe  celebrity  was  not  a  little  brightened  by  thq 
infwer  to  the  Prui£dn  manifefto>'  relative  to  the  Silefian loan 
abdut  1753)  in  the  compofttion  of  which  anfvye^  he  had  4 
principal  fliare.  % 

(8)  Add  the  difcuffion  of  fuch  difputes,  ^s  whether- w^rs 
have  been  commenced  juftly — proclaimed  in  due  form?— < 
whether,  in  the  condufl:  of  them,  the  laws  of  war  have 
been  obferved  ?  all  which  points  are  decided  by  the  law  of 
nations,  whofe  beft  expoiitor  is  the  civil  law. 

I 


Chap.  I.]  Cf  the  Civil  Lm.       r  % 

tfanfa6iions  of  individuals  with  each  oiher,\  w4xea- 

.» 

ever  it  is  not  modified  iind  controul^  by  pgfitiv^ 
ordinances,  or  oppoied  by  confta^iru£a§;eto  .th»^ 
contrary ;  and  from  its  prin4cipk$  ligUt  is  borcQWP^i^ 
if  the  pofitive  ftatiiie  laws  are  anib^gupus  or,  iin-r 
perfeft(9).  This  is  the  cafe  paiticuUrly  ,ija  HoJi- 
hnd,  and  all  the  United  Provinces  (lOi),  where  it; 
has  obtained  a  greater  a.uthprity  than  in  any  o.thev: 
country,  perhaps  ob^  account  of  the  excellent;  lawsi 
<rf  trade  which  it  furniflied  to  that  commercials 
nation.  The  pradlitioners  in  their  .coAiPt^ijefer  t^ 
theliomah  edicts  with  ttiie  fame  faQuli^^it;^^  MfltJA 
which  we  %eak  of  an  aft  of  parliaaieat  (U)*     *  rf 

In  Germany,  the  affeflbrs  or  judges  of  the  Im-r 
perial  chamber  (which  is  the  fupreme  court  of  th^' 
Empire)  fwear,  upon  entering  iqto  their  Qtfice, 
that  they  will  judge  all  caufea  according,  to  the 
ordinances  of  the  Empire,  or  in  defe6l  of  them, 
according  to  the  Roman  civil  law ;  and  all  writers 

(9)  So,  often  in  England.  Take  this  example :  As  ta 
the  diftributions  of  inteftates  efFefls,  where  our  laws  aseatn^ 
biguous  or  not  fufEciently  exprefs,  our  courts  are  ohiqfly 
g;uidedby  the  doSrine  of  one  of  Juftinian's  novels. 

(10)  Efpecially  Frifeland.  \ 

(11)  The  Senatus  Confultum  TertuUianum,  or  the  Lex 
f  alcidia,  is  as  well  known  to  them,  as  the  Statute  of  Frauds, 
or  Entails,  is  to  us.  See  a  memorable  inftance  in  Bynker- 
flioek,  on  the  queftion.  Whether  .the  widow  may  (nai:ry 
infrq  annum  luffus  in  Holland  ? 
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Agree,  that  it  is  the  common  law  of  the  Empire(  IS) 
though  it  piwails  lefs  in  the  northern  parts,    efpe 
daily  amongVhe  Saxons,    than  eMewhere(13) 
The  fame,  with  little  alteration,  may  be  faid   ol 
France.     It  is  not  always  by  the  exprefs  letter  ol 
any  law  in  the  Roman  code,  when  they  do  refort 
to  it,  that  the  tribunals  of  Holland  and  Germany 
?irc  governed  \  the  letter  may  not  extend  to  the 
particular  cafe;  it  is  then  by  analogy  and  deducr 
tion  that  they  derive  light  from  its  principles. 
Thus  the  kx  de  pauperie  may  in  its  letter  be  con- 
Bned  to  damage  done  by  the  cattle  of  another, 
|>ut  in  its  equity  and  its  reafoning,  is  extended 
to  d&ni.&ge  done  by  another's  fhip  or  boat.     The 
lex  aquiliay  even  if  it  had  not  mentioned  fhipping, 
would  be  conftrued  in  its  reafons  to  apply  to  na-: 
vi^ation ;  and  this  method  muft  always  be  kept 
in  mind  by  the  Engliih  lawyer  or  judge,    who 


( Z2)  The  feveral  diftri£ls  and  divifions  of  the  Empire  have 
their  refpe&ivc;conftitutions,  ordinances,  andjirovinps^lQufl 
toms  i  but  thefe  are  all  in  fubordination  to  the  civil  law,  are 
expounded  hy  i^  an^i  when  they  are  filent  or  deficient,  that 
law  is  always  introduced* 

(13)  The  Imperial  chamber  confifls  of  fhe  counts  and 
barons,  who  are  called  preiidents,  and  their  aflTeflbrs.  Thefe 
aiTeiTors,  who  are  in  h6k  the  judges,  (the  prefidents  in  ge- 
neral not  being  acquainted  with  the  laws)  are  required  to 
be  well  informed  in  the  civil  and  canon  laws,  and  have  ufu* 
ally  fpent  a  confiderable  time  in  the  ftudy  of  tho^  hws  in 
their  univerfitiev 
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mdies  to  derive  wfe  and  advantage  from  the  civil 
law,  J 

If  we  turn  to  Italy,  we  fee  indeed  the  Venetians, 
who  always  maintained  their  liberties  againil  the 
Roman  emperors,  partially  adhering  to  their  owa 
laws,  and  rejeding  even  wifdom,  M'hen  moving 
from  a  hoftile  region.  But  in  the  papal  territories, 
and  more  efpeciaily  in  the  city  of  Rome,  where  the 
^anon  law  might  expert  undifputed  fupremacy,  it 
frequently  gives  place  to  its  celebrated  rival  whicl^ 
feigns  even  in  the  Roman  rota  (14).  In  the  other 
European  fiates,  admitted  in  different  degrees,  it 
/[lands  the  interpreter  of  municipal  law,  and  point$ 
the  road  to  judicial  ilation*  Even  in  our  neigh« 
bouring  kingdom  of  Scotland,  the  form  and  prac«^ 
tice  of  t)ie  civil  law  are  obierved  in  all  their  pro* 
feedings ;  and  not  many  years  fince,  this  know* 
)edge  was  univerfally  coveted  by  the  gentlemen  of 
t^at  country,  even  thpfe  unconne&ed  with  pro** 
fefiion,  not  merely  as  an  avenue  to  profit,  but  as 
a  mofi  ufeful  exercife  of  the  underiiandtng.  If 
then  we  have  any  commercial  or  other  intercourfe 
with  foreign  nations,  if  we  would  wilh  to  under- 
iland  their  hiftory,  policy,  or  conftitution,  here  it 
the  proper  and  neceflary  clue  to  guide  our  ileps. 

Its  benefits,   within  our  own  national  domefHc 
iphere,  are  T\tx%  to  be  eftimated  in  the  balance^ 

( 14)  The  Roman  rou  rrfcmbles  our  court  of  chancery. 
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In  the  courts,  militaiy,  maritime,  and  ecckfi- 
ailical,  its  Predominance  is  univerfally  kna\?D« 
The  firft  are  B^  difufe  almoft  fallen  into  oblivion ; 
but  the  juril3iftion  of  the  court  of  admiralty  in 
England  is  of  great  moment  and  extent,  and  in 
it  the  knowledge  of  the  law  of  nations  (the  great 
expounder  of  which,  as  has  been  obiervedj  is  the 
civil  law)  is  molt  effentially  neceflary.  In  all  fuits 
to '  which  the  ecclefiaftical  courts  are  competent, 
the  civil  law  has  great  influence.  In  teftamentary 
caiifes  it  rules.  Undoubtedly,  in  many  cafes, 
common  and  ftatute  laws  will  interpofe  their  power 
In  the  form  of  prohibition,  but  ftill  the  fubje6ls 
over  which  thofe  courts  have  a  peculiar  jurifdiftion 
are  exceedingly  numerous;  over  this  extenfive 
fields  the  civil  and  canon  laws  bear  united  fway ; 
the  former  ufually(13)  paramount,  the  current 
df  the  latter  defying  purfuit  without  a  previous 
knowledge  of  its  parent  ftream,  on  whofe  model 
it  was  formed,  and  from  whofe  fources  it  has  co^ 
pioufly  borrowed. 


(15)  Indeed  perfedly  fo  in  the  courts  ipilitary  and  mariv 
jtlme^  and  in  teftamentary  caufes  in  the  ecclefiaftical. 

Mr.  Reeves  oVrerve$,  that  when  the  court  of  admiialty 
was  ere^ed,  the  laws  of  Oleron  conftituted  a  national  code 
of  maritime  law  for  the  diicretion  of  that  court,  and  what** 
ever  was  defedive  therein  was  fupplied  from  that  great  fbun^ 
tain  of  jurifprudence,  the  civil  law,  which  was  generally 
adopted  to  fill  up  the  chafms  that  appeared  in  any  of  tl^e  onti 
nicipal  cuftoms  of  modem  Europe, 


Chap;  L  J  Of  the  Cm^U  Lam.  fl 

• 

An  endeavour  to  perftia^e  C'he  common  lawyer 
to.profecute  the  thetrie  of ^^uV  prefelit  commen- 
dation, majr  be  thought  to  admit  niore*  difficulty^ 
It  would  certainiy  be  pedantic  to  deny,  that  many 
lawyers  may  »and  do  reach  the  fummit  of  wealth 
and  reputation  without  its  aid.  A  certain  techni* 
cal  kno;\vledge,  affifted  by  exterior  qualities  or 
fortun;ite  extents,  ihay  often  acc^uire  the  fmiles  at 
fbrt^rn^  '^ttd  of  fame.  But  ftill,  it  will  be  true, 
that^ the' man  who^e  philofophic  ambition  aiiiis  at 
fomethtng  beyond  the  {kill  of  an  able  attorney* 
Qui  vuli  rerum  cogm/cere  caufas;  who  with  a 
fcbolar's  mind,  wilhes  to  know  the  rudiments^and 
DWgin  of  the  rules  laid  down  for  his  inftru6tion, 
might  to  be  a  difciple  of  Juftinian  as  well  as  of 
Coke  ( 1 6),  How  is  this  poGtion  (it  may  be  aflced) 
confiftent  with  a  truth  univeifally  known,  that 
the  foundations  of  the  common  law  were  laid  in 
the  feudal  fyftem?  Feudal  princij>les,  indeed, 
fupplied  the  foundations,  but  were  utterly  incom* 
petent  to  tlie  fuperftrufture.  They  breathed  only 
war.  Strangers  to  commerce  and  the  arts  of  peace, 
they  regarded  landed  property  in  the  hands  of  the 
vaflal,  only  as  the  inftrument  of  military  ftrengtb^ 


(16)  The  great  judge,  who  with  fo  much  glory  pfefideJ 
%t  the  head  of  the  law  for  one  and  thirty  years,  has  mani- 
feftcd  to  the  world  how  much  the  mind  of  the  commoti 
lawyer  (often,  in  former  times,  too  narrow  arid  confined^ 
may  be  liberalized  and  extended,  by  a  previous  knowledge 
of  morals  ^d  of  the  pra^tpria^  law^ 
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and  the  fource  from  whence  the  lord  derived  his 
fupplies.  On  contiai6i^,  covenants,  obligations^ 
ibofe  vaft  fiel^  of  modern  controverfy ;  in  Ihort, 
on  aU  things  called  in  the  metaphyfical  kn-r 
guage  of  fome  legal  writers  (17),  things  purely 
rational {\f>\  that  fyftem  was  filent.  To  tliefe  de- 
ficiencies the  full  treafures  of  Imperial  jurifpru^ 
dence  offered  a  ready  fupply.  It  was  eagerly  (19) 
grafped,  and  all  the  learning  of  our  early  writers^ 
Bradlon,  Britton,  and  Fleta,  upon  thefe  fubjeds, 
ihines  in  borrowed  plumes.  In  procefs  of  tiroe^ 
when  the  rude  fphit  of  ancient  chtvaliry  was 
calmed,  when  the  fliackles  upoi^  alienation  were 
Arnck  off,  and  wifer  policy  calling  the  attention 
of  tl)e  nation  to  its  commercial  advantages  and 
infular  fituation,  ej^pamled  our  f^Jls  over  every 
field  of  the  ocean,  ^  new  feries  of  tranf»6iiona 
arofe  amongfl  men — new  fubjefts  of  controverfy 
— ^new  fources  of  litigation  and  difficulties,  which 
found  no  refolution  in  feudal  regulations.    HencQ 

(If)  Ayliffc— Woad,  ipc, 

(j8)  Entia  rationis;  moral  entities— f7rf<  Pufindorf$ 
IntrodtUftM. 

(19)  Thislawwas  the  favourite  of  churchmen,  who,  in 
fa£l,  formed  great  part  of  the  lawyers  of  the  time,  ^nd 
thence  it  is  no  wonder  that  it  fhould  iniinuate  itfelf>  by  in- 
icnfible  degrees,  into  the  £ngli{b  jurifprudence. 

The  maxims^  ruUsj  and  nafon^ngs  of  the  civil  law,  have 
often  been  adopiid^  or  ufed  by  way  pf  Uluftratm^  \tj  ou(? 
common  lawyers. 
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much  of  the  civil  law,  which  had  '  clifFufively 
treated  of  thefe  matters,  was  incorporated  with 
our  owoi  thorngh  by  long  uie  the  d^t  is  forgotten, 
and  we  are  ^t  to  coniider  it  as  part  of  our  ori- 
ginal  llock  (20).  If  w^e  add  to  thefe  obfervations 
one  further  coniideration,  that  great  part  of  the 
bufmefs  of  thefe  countries  is  done  in  courts  of 
equity,  whofe  rules  and  pra6tice,  for  the  moft  part, 
trace  their  defcent  from  the  Roman  forum,  and 
that  in  Ireland,  no  diilin^ion  is  made  between 
the  common  and  the  equity  lawyer,  diere  will 
not  appear  much  room  for  contemning  in  the  ttm- 
poral  coutts  the  knowledge  of  the  civilian  (S 1 )« 

Thefe  coniiderations  induced  me  to  make  the 
experiment,  whether  an  attempt  to  read  a  courfe 

(20)  Becaufe,  after  this  iaiinuation  and  ancorpoiationy 
the  diftiiK^ion  does  iiot  appear— ^nd,  becaufe  it  derives  its 
binding  authority  from  ourfel  ves.  Befid^s  thefe  ideas,  many 
others  have  been  evidently  taken  from  the  civil  law,  £•  G. 
Informations  ex  officio  by  the  Attorney  General,  and  felons 
not  having  counfel,  and  witnefles  for  them  formerly  not 
having  been  fworn ;  but  the  inftances  are  fo  numerous*  that 
I  rauft  refer  the  readec  to  the  following  work  at  largt,  where 
he  will  find  them  in  tvcxy  page.. 

(2i)  I  fcarcely  ever  yet  have  met  with  a  point  not  coiv- 
neded  with  the  feudal  law,  on  which,  if  Engliflilaw  books 
did  not  fatisfy  the  doubt,  I  have  failed  to  find  its  refolution 
in  the  civil  law.  Take  one  inftance  which  has  juft  occurred 
to  me,  and  on  which,  perhaps,  there  is  no  decided  cafe  in 
our  books— that  of  markfmen  to  a  will  of  lands,  witncflcs 
that  cannot  write  I 
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of  leftures,  infiittiting  a.comparifon  between  the 
Roman  and  Engliili  laws— expounding  the  fornaer, 
and  marking i^he  rules,  principles  and  practice, 
Vhtch  it  has  tranfmitted  to  the  latter,  might  be 
acceptable  to  the  public  and  the  Univerfity.  That 
forenfic  (Indies  are  very  properly  made  a  branch  of 
univerfity  learning,  has  been  ably  argued  by  the 
celebrated  commentator  on  the  laws  of  England, 
and  every  plea  which  can  hold  for  introducing 
into  this  place  the  ftudy  of  the  common,  has  ten- 
fold force  when  applied  to  the  civil  law ;  accord- 
ingly Brofeflbr  Hallifax  at  Cambridge,  and  Dr* 
Beaver  of  Oxford,  have  lately  obliged  the  world 
with  a  fketch  of  their  labours  in  this  department* 
But,  above  all,  the  learned  profeffor  of  Glafg-ow, 
receiving  the  additional  encouragement  which 
muft  attend  this  ftudy  in  a  kingdom  where  it  fo 
nearly  approximates  to  the  municipal  law,  has  ac- 
quired  moft  deferved  celebrity,  and  has  attra6led 
many  of  the  youth  of  this  country,  as.  well  as  of 
JSugland,  withm  the.fphere  of  his,  inftruftion. 
Without  pretending  to  vie  with  fuch  illuftrious 
names,  i  ihall  have  the  fatisfa^ion  of  reflecting, 
that  I  hav^  at  leaft  endeavoured  to  prevent  the 
office  I  bold  from  being  a  fmecure,  and  have  fet 
lan*  example  of  labour  to  future  (22)  and  more  able 

'  (22^  Far  be  it  from  the  writer,  to  infinuate  any  thing  in 
the  tnoft  remote  degree  againft  his  predeceflbrs-^their  avoca«» 
tions — ^their  tenure  being  only  biennial;  their  profeffions^ 
•which  muft  have  called  their  attention  to  ftudieaf  very  dif- 
ferent from  thofe  of  the  law,  fhew  fufeiently  why  thcjf 

•ouldnot  have  much  applied  to  this  bufmefs. 
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|>r0feffors,  who  may  deprive  the  wandering  ftudent 
of  every  reafonable  pretext  for  feekix^  this  know- 
ledge abroad ;  whither,  in  moft  branches  of  leara- 
ing  however,  ptot  fo  much  njsceffity,  as  prejudice 
in  disfavour  of  their  own  nation,  ad<i^ed  to  the 
purfuits  of  pleafure  and  love  of  travel,  ufually  lead 
thesa.  Much  has  been  done  in  the  medical  line 
to  overcome  the  neceffity  of  reforting  to  the 
fchools  of  our  indefatigable  northern:  HCighbours. 
Let  it  be  a  pattern  to  jurifprudence. 

Before  I  conclude,  permit  me  to  make  fome 
annotations  on  the  objeftions  which  ma^y  pJoflibly 
occur  to  the  utility  of  fuch  a  courfe  of  ledures, 
as  well  as  to  the  ad  vantages,  of  this  ftudy  in  gene- 
ral. Thefe  may,  I  think,  be  reduced  to  three. 
llie  firft  is — That  many  heads  of  the  civil  law  are 
nonv  become  mere  matters  of  curiofity,  nothing 
analogous  to  them  exrOing  in  modem  initituticms. 

Undoubtedly,  that  profeffor  would  aft  erroiie- 
oufly,  who  iliould  employ  the  fame  time  and  la- 
bqijyr  in  treating  of  obfolete  doftrines,  fuch  as  fer- 
vitude,  adoption,  and  legitimation,  which  would 
be  required  by  fubjefts  ftill  forming  confiderable 
tranches  of  the  jurifdi6lion  of  our  modern  courts^ 
for  example — marriage  and  teftaments.  But, 
furely,  the  objection,  that  the  former  enquiries 
Are  ufelefs,  could  no  where  be  more  unfortunately 
urged,  than  to  the  academic.  Enquiries,  which 
tend  to  illuftrate  Roman   hiftory  and    antiqui- 
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ties(23)»  and  to  explain  numberlds  paflagei, 
Vordft  and  phi-afes  in  claflic  authors,  can  never 
appear  uninte^efting  to  the  fcholar.  The  nlatn  tff 
tafte  will  be  charmed  with  tlie  drefi  which  k^ 
(often  branded  as  a  f(diertce?  rude  and  uncouth) 
haa  here  aflumed.  The  pande6ls  are  M^ritten  with 
a  beauty  and  elegance  of  ftyle,  which  has  wrefted 
this  celebrated  encomium  front  eminent  critics, 
that  the  I^tin  tongue  might  be  recovered  by  theJr 
aid^  tlioiigh  all  other  aut|tors  were  loll, 

i 
f 

I 

To  deny  that  fuch  wofks  court  our  perufalj  will 
found  harlhly  in  the  collegiate  ean 

The  greater  portion  of  this  learned  body  ctilti- 
vates,  or  is  defigned  to  purfue,  the  ftudies  of  the- 
ology. To  them,  as  has  often  been  obferved,  this 
fcience  holds  forth  the  mod  interefting  informa- 
tion*    The  New  Teftament  was  written,  and  the 

(23)  In  fuch  illuftrations  fo  much  has  been  done  by  Hein-s 
eccius  and  others,  that  I  can  claim  little  merit  therein,  biit 
that  of  a  compiler.  Indeed,  all  Icftures  are  compilatfom; 
^ut  let  it  not  thence  be  fooli&ly  argued,  that  they  are  ufelefs. 
The  ftudent  might  have  recourfc  to  the  original  books,  and 
compile  himfclf;  but  will  he  do  fo?  It  requires,  probably, 
more  time  and  labour  than  he  is  willing  to  beftow.  But 
when  the  labour  of  another  has  heaped  together  knowledge 
from  many  detached  books,  then  he  will  receive  inftruaion^ 
Befides,  the  man  who  does  not  read  at  ftatcd  times,  fearer 
ever  reads  with  cfFccT ;  and  that  is  one  great  ufe  of  leaurcs. 
Thf.ftudcnt4s  obliged  to  learn  foinething  (vsrj  da^. 
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Ikcred  events  recorded  therein  happeiied,  in  coun^ 
tries  fubjeft  to  the  Roman  yoke,  and-  where  Ro- 
man manners  and  cuftortis  Avere  lypliverfally  dif* 
fufed;  of  courfe^  the  allufions  to  the  laws  and 
lifages  of  that  nation  are  frequent,  and  an  ac- 
quaintance with  them  tends,  in  no  fmall  degree, 
to  illuftrate  and  explain  the  Scriptures.  Dr.  Hal- 
lifax  has  made  the  fame  obfervation,  and  parti- 
cularly and  juftly  applied  it  to  the  writings  of 
St.  Paul 

> 

Laftly,  let  it  be  remembered,  in  reply  to  thi9 
objection,  that  if  we  feek  in  other  laws  fuch  know- 
ledge as  may  fuggeft  ufeful  additions  aqd  improve- 
ments in  our  own,  our  refearches  muft  not  be  con- 
fined merely  to  the  correfpondent  parts. 

I  proceed  nowto  a  fecond  objetftion  made  to 
the  dignity  of  this  ftudy,  which  is — that  however 
juft  the  encomiums  which  have  been  beftowed 
on  the  order  of  inilitutes,  and  the  ftyle  of  the 
pandefts,  yet,  that  the  whole  body  of  the  civil 
law,  taken  together,  is  a  confufed,  indigefted 
mafs,  without  ordej',  beauty,  or  harmony. 

.  It  muft  be  admitted,  that  the  Digefts  or  Pan- 
deds  are  only  .coUeAions  of  fragments,  extrafted 
from  the  written  opinions  of  various  lawyers,  and 
the  code  is  a  compilation  from  the  conftitutions  of 
different  Emperors.  In  the  junftion  of  fuch  de- 
tached members  we  cannot  always  expeft  regular 

VOL.  I.  .  c 


1 9  On  the  UiUityof  the  Study        [IntrocL 

fcrkSy  aocl  fome  of  the  parts  may  appear  contra- 
diftory  (24J.  But  when  we  contlder  that  the  in- 
flitutes,  celeb^ted  for  perfpicuity  and  method, 
fumiili  an  index  and  clue  to  this  apparent  laby- 
rinth— that  fuch  noble  materials  exift  which  rer 
quire  only  the  labour  of  arrangement,  and  that 
this  labour  is>  in  thefe  days,  alinoft  entirely  favetl 
by  the  indexes  and  notes  of  nuinberlefs  commen- 
tators, fuch  cavils  will  vanifh,  or  appear  the  lan- 
guage of  rdlcnefs.  Were  they  founded  in  truth, 
they  would  but  prove  more  ftrongly  the  propriety 
and  advantage  of  this  work^  and  its  regular  ar- 
rangement. 

The  laft  and  mod  grievouis  accufation  againfl 
this  \^\v  isy  that  it  bi^eathes  an  arbitrary  fpirit^ 
repugnant  to  thofe  principles  which  onght  to  be  in- 
culcated on  the  minds  of  the  youth  of  thefc  coun- 
tries. Of  this  charge,  I  fliould  efteem  it  a  dif* 
Acult  taflv,  ifadeed,  to  undertake  tHe  ref^itation; 
a  labour  which,  however,  Giannoni  has^  not  re- 
fufed  in  bis  celebrated  Hiftory  of  Naples  (25). 
He  infifls,  that  this   ftigma  originated  in  falf(SL 

(z^)  It  is  faid  alfo,  that  they  are  often  applicrf>le  onlf 
to  particular  cafes,  from  whence  no  general  princ^les  cam 
fee  drawn,  and  many  laws  which  arc  found  in  one  part  of 
thh  collection  are  altered  or  amended  in  another.  Tbejmep 
perhaps f  majf  be  faid  of  any  code  wbatfoever.. 

(25)  A  work  ftrongly  reconanaended  to  civilians  by  Earl 

Mansfield. 
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confirudiidiis  of  ambiguous  paflfages,  made  by  the 
adulators  of  Frederick  Barbaroffa,  then  meditating 
encroachments  bii  the  liberties  of  the  Empire* 
I'his  opinion  is  fupported  by  fome  modem  M'riters 
feven  among  ourfelves*  Dr.  Hallifajc  feems  ftrongly 
to  countenance  the  opinion  in  a  note  to  his  preface* 
However,  they  feerh  to  me  to  view  the  fiibjeft  with 
a  lovelr's  ey^,  who,  not  content  with  a  thoufand 
excellencies  in  the  objeft  of  his  affeftioh,  wiihes  to 
iaflert  a  total  exiempttoh  from  defe^ ;  I  mud  ac- 
knowledge that  it  appears  to  me,  that  the  maxim 
— Princes  kgibtUfJblutm  tfi — and  others  of  a  fimi- 
lar  natur^,  cannot  be  explained  away.  It  is  true, 
the  pra6lice  did  httt  always  coincide  with  this  the- 
ory, becaufe  no  governors  can  expeft  a  permanent 
obedience  to  laws,  whidh  they  totally  defpife  and 
tranfgreis  themfelves.  And  befides,  as  civilization 
advances,'  and  manners  ate  polifhed  and  foftened, 
the  genius  and  temper  of  a  nation,  by  infenfible 
degrees,  puts  a  controul  on  powers  unlimited  by 
the  law  and  conftitutioii.  Thus,  in  France,  many 
powera  coiiftitutionally  exifted  in  the  monarch, 
which,  though  he  would  not  voluntarily  renounce, 
the  genius  of  the  times  forbade  him  to  exercife ;  and 
hiilory  infotms  us,  that  many  of  the  Roman  em- 
^rors  were  fcrupuloufly  obfervant  of  the  laws. 

Thus  (lands  this  well  kuo^vn  charge,  which,  trije 
or  falfe,  has,  in  my  humble  opinion,  no  relation 
to  the  prefent  undertaking.  The  arbitrary  impe-* 
rial  claims  cculd  only  relate  to  the  conftitution 
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and  rights  of  the  public,  and  did  not  intermeddle 
with  private  juftice.     It  is  my  bufinefs  to  treat  oF 
the  rights  of  ii^ividuals  witkrelpeft  to  each  other, 
and  the  law  by  which  the  mutual  controverfies  of 
private  men  were  governed  and  regulated.     A  law 
may  be  unfavourable  to  general  liberty,  and  yet 
make  excellent  regulations  refpefting  private  pro* 
perty.     This,  in  my  opinion,  is  the  cafe  with  the 
civil  law.    .  I  am  to  treat  of  the  relations  of  private 
men  to  each  other,  not  of  the  relations  of  indivi- 
duals to  government  and  to  the  public — the  rights 
of  property,  not  of  liberty;  and  if  qujeftions  of  pub- 
lic policy  and  conftitution  ihould  fometimes  necef* 
farily  intervene,  can  a  more  acceptable  fervice  be 
done  to  the  rifing  generation,  than  to  fhew  them 
the  comparative  inferiority  of  all  other  conftitutidns 
to  their  own  ?     Let  us  not  Ihut  our  eyes  to  inftitu- 
tions  containing  much  good,  becaufe  they  alfo  con- 
tain fome  evil.     Difcrknination  and  feledlion  are 
proper  employments  of  human  induftry.     Let  us 
cull  the  fruits,  and  rejeft  the  weeds — admire  where 
admiration  is  due,    without  bellowing  injudicious 
undiftiijguilhing  approbation — and  learn,  by  con- 
templating the  mifchiefs  refulting  from  other  forms 
of  government,  to  love  and  revere  our  own,  and 
ftudy  to  preferve  it  from  all  its  enemies — from  the 
violence  of  anarchy,  as  well  as  the  encroachments 
of  defpotifm ,  happy  in  the  reflection,  that  if  other 
ftates  have  more  accurately  diftinguiflied  the  rights 
of  property,   no  conftitution  has  fo  nicely  guarded 
and  defined  the' privileges  of  freedom* 
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ON  THE  COMPARATIVE    EXCELLENCE    OF   THE 

CIVIL  AND  COMMON  LAWS. 

4 
r    t 

IN  the  preceding  chapter,  I  have  difcuifed  the 
utility  of  the  ftudy  of  the  civil  law.  The  objeft  of 
the  prcfent  is  a  brief  comparifon  between  the  civil 
and  common  laws,  as  to  their  i^fpeftive  excel- 
lence. A  more  detailed  one  runs  throughout  all 
the  fubfequent  chapters,  but  it  was  deemed  ufefut 
to  give  an  abridged  view  of  their  analogies  and 
difcrepances  in  this  introdu^ioh.  The  conteft  of 
prevalence  between  them  has  long  fince  ceafed, 
but  this  conteft,  conducted  on  political  rather 
than  philofophical  grounds,  tsngendered  a  cloud 
of  heat  and  prejudice,  which  long  obfcured  a  fair 
comparifon  of  their  merits.  At  this  diftance  of 
time,  we  can  confider  the  fubjeft  with  difpaf- 
ilonate  ken,  and  not  deny  oecaiionally  the  pre- 
ference to  each,  as  each  in  its  turn  has  bef|; 
regulated  fpecific  fubjedts.  A  blind  attachment 
to  either  is  abfurd,  and  while  I  feel  a '  predilec- 
tion, founded,  as  I  humbly  conceive,  on  reafon 
and  reflexion,    for  riiany  parts  of  the  Rom^u 
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code;  and  without  quoting  infinite  authorities^ 
am  fortified  in  my  qpinion  by  one  of  the  greateft 
Lawyers  ( 1 )  c^  this  or  any  age,  who  has  pror 
nounced  it  the  firft  coUeftion  of  written  re^fou 
that '  ever  exifted,  I  am  willing  to  admit  many 
and  various  inftances  of  pre-eminence  in  our  do-s 
meftic  inftitutions.  As  to  the  oHigatjons  which 
the  Engliih  I^giflator  has  owed  to  Juitinian, 
they  have  been  treated  6t  ih  the  former  praelecn 
tion,  and  are  not  the  objefts  of  our  prefent  dif- 
culiioii.  My  imniediate  aim  here  is,  to  compare 
|he  diverfities  of  the  Britiih  and  Latian  codes^ 
Not  that  it  can  bp  expe&ed  that  the  limits  of 
Ibis  treiitif^  will  admit  many  points  of  com-i 
parifon;  to  coiitraft  them  in  a  few  ftriking  iur 
fianc^,  is  9\\  which  the  contra^ed  fpace  of  thi^ 
i|>eqi^  of  cpmpofitiqn  wiU  admit,  whil^,  at  tho 
tm^p  timei  I  may  be  able  to  convey  to  the  fti^^ 
dent  fam?  kno>vledge  of  th^  conefponde^it  hpadsi 
of  f  apU  law* 

,  In  an  I^trodu^ory  l^fture,  fo  effenti^l  to,  my 
general  plan,  but  fo  pusdy  dida^lic,  the  auditor 
ttiufl;  not  dem^ind  that  embellifiiment  fo  often  ex-s 
pe<3ed  from  this  chair,  nor  fuppofe  that  the 
feverity  qf  law  can  catch  the  varied  lights,  of 
poetry,  affume  tjie  garb  of  eloquence^  oy  ,  velEk 
itfelf  in  |he  flours  of  the  hiftorian.  Even  the 
celebrated  co^^mientator  of  England^  who  foar^ 

(i)  iiQrd  MaosfieR 
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fer  ^abovc  the  ordinary  path  of  didaftic  compofi** 
tion,  has'fcarcely  attained  praife  for  more  tlwt 
unornamented  iieatntjfs  of  ftilc.  My  objed  is  in* 
Iftru^iofli  not  decoration. 

Tlie  municipal  law,-  lx)th'  of  Rome  and  Britain/ 
is  diftinguilhed  into  tlie  civil  and  crimrnal,  aaii 
tl>e  civil  again  into  that  which  trejtts  of  the  rights 
of  perfoDs — 'of  the  rights  of  things,  ami  of  anions 
or  remedies  for  the  redrefiing  of  wrongs ;  and  iru 
both  civil  and  crimiwul,  tlie  modes  of  triai,  and 
th€  fornfis  and  .  conftituttons  of  tribunals,  will 
luU^urally  offer  themfclves  to  our  confidemtion; 

Wc. begin  with  comparing  peifonal  rights.  And 
hcKC  the  Engliih  laws  have  a  total  and  undifputed 
{M-eference.  The  law  of  perfons  at  Rome,  was  the 
black  code  of  perfimal  flavery.  Libeity,  fays  Mon- 
tefquieu,  fpeaking  of  the  political  aconomy  of 
Rome,  M'^as  in  the  centre,  flavery  in  all  the  ex- 
tremities. He  might  have  added,  that  liberty 
germinated  iu  the  root  of  domeftic  oeconomy,  but 
flavery  withered  every  rifing  branch*  The  maftef 
alone  poflefled  the  odious  privilege  of  tyrannifing 
over  all  his  family.  Imagination  cannot  aggravate 
the  pidure  of  oppreiTion  .difplayed  ia  every  pri- 
vate maniion  of  Rome,  the  renowned  domicil^^ 
of  public  liberty.  Each  roof  refounded  with  the 
cries  of  tbe  tortured  flavc,  whofe  fubjeflion  bor^ 
ijo,refemblance  ♦to lithe  booeft  fervitude  of  oixv 
S)i?nial  domeilics^;  .-wfaofeiimprotefibed  rigbtft  boafttU 
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not  even  thpfe  ilender  fences  which,  futpounded 
ouy  ancient  villein,  and  retarded  the  rapacious 
violence  of  Gpthic  feudality;  whofe  torments 
have  only  been  paralleled  by  the  horrors  of  that 
collonial  fyftem,  which  has  difgraced  humanity 
in  later  days.  Like  the  modern  African,  he  faw 
his  children  liable  to  be  torn  from  hig  embrace, 
and  hurried  into  the  cruel  arms  of  diftant  cap- 
tivity; but  he  did  not,  like  him,  view  in  tanta- 
lizing contraft,  fecurity  and  happinefs  hovering 
Over  the  children  of  his  mafter.  They  were  equally 
expofed  to  the  arbitrary  will  of  one  common 
ruler,  modified  only  by  variety  of  temper  and 
gradations  of  paternal  tendernefs  or  obduracy. 
Neither  fon  nor  Have  could  acquire  property  to 
alleviate  fervitude,  or  redeem  bondage.  TheiF 
acquiiitions  merged  in  the  patriarchal  lord,  who 
prefided  with  unlimited  fway  over  their  fubje6ied 
interefts,  and  determined  their  happinefs  or  mifery 
at  his  pleafure.  Nor  had  the  liberty  or  fecurity 
of  the  marriage  ftate  attained  to  a  much  more 
elevatjed  degree.  In  the  later  and  politer  times  of 
Rome,  indeed,  the  hulband,  by  felf  refinement, 
as  Well  as  general  habits,  was  reftrained  from 
perfonal  brutality,  and  the  feparate  property  of 
tht  wife  was  fufficiently  fecured  by  fettlements  in 
Jjfbme  meafure  refembling  ours,  but  the  marriage 
chain  was  of  the  moft  diffoluble  texture,  and 
broken  on  the  flighted  caufes.  Cohabitation  dur-^ 
|ng  the  period  of  one  year,  conftituted  a  marriage, 
Ay  led  by  ufe^  and  fepaTation  for  the  ihoiteil  fpacp 
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©f  time  before  its  expiration,  annulled  the  union. 
Proofs  the  moft  vague  and  unfolema  produced 
divorce.  When  the  marriage  ty^  #vas  fo  flight 
and  uncertain,  domeftic  felicity  was  fugitive  and 
fickle.  The  education  of  children  muft  have  been, 
^eglecled,  though  their  legitimacy  on  account  of 
this  lax  ftate  was  more  favoured  than  with  us. 
Thus  children  born  before  marriage  were  legiti- 
mated by  law,  a  dodrine  attempted  to  be  in- 
troduced into  England  by  the  canonifts,  and 
rejefted  by  the  barons,  in  that  celebrated,  con- 
cife,  and  energetic  phrafe,  Nolumus  Leges  Anglim 
inutari. 

With  refpeft  to  the  fourth  and  laft  relation  of 
perfons,  r^iticcfd  by  legiflators,  that  of  guardian 
and  ward,  the  principles  of  the  civil  have  been 
copioufly  borrowed  by  the  Engliih  Jurifts,  yet  ftill 
perhaps  not  fufficiently  to  fatisfy  the  pbilofophic 
mind.  In  the  eyes  of  fome  philofophers  thc^oan- 
flioiald  be  aug-mented,  fince  the  former  with  pro- 
vident hand  guarded  the  property  not  only  of 
the  lunatic  and  the  minor,  but  even  of.  the 
foolifli  prodigal,  who  wafted  his  fubftance  in  riot-' 
ous  living;  yet  in  placing  w^omen  under  guardian- 
fliip  at  all  ages,  and  in  any  fituation,  they  oifi^red 
an  affront  to  the  fe?w,  and  one  furely  irrational,t 
fuperfluous  and  infulting;  and  the  legal  reftraint 
of  prodigality,  though  imitated  by  Germany  and 
Holland,  countries  accuftomed  to  arbitrary  rule, 
is  juftly  re^ftcd  by  liberty  ordaining  freedoni  of 
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adioQ  to  all  endued  with  reafon,  and  by  com:* 
mercc  demaoding  the  unAacWed  alienation  of 
property.  li^  the  Romans,  however,  Ihould  be 
thought  to  have  any  fuperiority  in  r^ulating 
perfonal  rights,  to  this  branch  it  i:i  confined,      _ 

We  proceed  now  to  the  rightNt  of  things.  In 
their  divifion  of  things,  both  laws  are  equally 
minute  afid  accurate,  biit  in  the  partition  oS 
eftates  in  things,  the  Lucidus  Qrdo  of  the  civil 
code  predominates.  The  civilians  knew  nothing 
of  that  puzzled  diftinftion  between  real  and  per-» 
fjnal  property,  which  pervades  our  legal  fyfteni 
of  ownership,  which  caufes  different  fpecies  of 
property  to  defcend.  in  varying  lipe^,  ajwl  to  dif- 
ferent perfons — ^which  oJbUges  the  heir, .  wboconr 
troverts  the  pretended  will  of  hi8'anceftors,,tQ 
litigate  a  double  ftiit,  before  a  temporal,  and  atfo 
a  fpiritual  tribunal,  jx^^haps  with  Oppofite  f«ccefe,r 
^nd  repugnant  decifions-^-^-whicbxjieprivea  a  great 
part  of  the  community,'  pofl'eued  of  valuablo 
leafehold  interefts,  of  that  .ijmi^  in  the  confti- 
tution  which  is.poflTeffed  by  the  inlpoverilhed  cot^e 
tagcr  at  their  door'— which  involves- the  creditot 
iaendlefs  Ubyrintlis,  by^dHeriminating  different 
modes  of  executions  adapted  to  the -various  dif-« 
lin^ioiis  of  the  debtois.  .prQpi:rty  liable  to  hi&  dc-^ 
ttiand.  They  knew  no  feudal  fictions,  which 
hamper  our  alienations  .and, load  our  convey-' 
ances  two  hundred  .yeara  .after  their,  caufes  havq 
ceafed,  while  the  fege  treiablesi  tQ.towchv  the  wn^^ 
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now  become  part  of  the  conl^tutioti.  Simpte 
j^ud  uniform  in  their  I'cgulation^,  cleav  and  pel* 
Jttcid  in  their  diviiions,  they  futtfe^d  lands^  and 
goods  to  th^  fame  difpofitions,  and  tranfmltte4 
them  ia  the  fame  conduit^  to  poilerity. 

Let  it  be  obferved,  that  I  ha\^  praifed  thq 
iimplicity  of  the  difpofition,  without  as  yet  ex-i 
tending  my  obfervatjons  to  its  efieds.  Uniformity- 
and  utility  are  not  neceffavily  conne6ied.  All 
property  defcended  in  the  fanie  manner,  but  the 
piode  itfelf  may  not  be  equally  laudable  with  its 
vnity.  All  property  gavdled ;  with  us  gavelHng 
is  aloioft  coniidered  as  a  punifhment,  c^nd  has 
^dually  been  m^de  the  ioftrument  of  penal  laws* 
Yet  gayclling  is  the  policy  of  republics ;  it  hurts 
the  pride  of  families^  it  prevents  the  growth  of 
^fiates,  it  forbids  the  towering  caftle  to  rife,  and 
the  immenfe  demefne  to  fpreadi  and  fwell  the 
^rrogsjince  of  prin^ogeniture ;  but  the  Romans 
reverenced  not  the  firft-bom,;  liberty  did  not 
glory  in  the  vaft  poiTeflTions  of  her  fans.  The 
ponquerors  of  the  world  were  taught  tQ  fubdua 
themfelves,  and  to  found  their  pride  .  on  the 
e?(tended  dominions  of  the  fiate;  content  as  in^. 
dividuals  with  limited  patrimony,  their  ambitioa 
as  a  people  was  to  acquire  unlimited  dominion^ 
They  follQwe4  the  original  impulfe  of  nature  and 
reafon,  implanting  in  the  parental  boibm  equal 
love  to  all  the  progeny.  The  dodrine  of  pri* 
nu^eniture  may  be  adopted  by  legiflatQrs,    ami 
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commended  by  philofopliers,  but  it  certainly 
originated  with  barbarians,  and  was  nurfed  by 
favage  prid€,#  The  preference  of  the  male  to  the 
female  Kne  was  equally  unknown  at  Rome,  ndr 
was  the  daughter,  any  more  than  the  younger  fon, 
left  a  dependant  on  the  mercy,  or  a  claimant  on 
the  juftice,  of  the  elder  brother.  The  abfurd  con- 
fequences  alfo,  which  arife  from  our  marked  dif- 
tinftion  between  the  whole  and  half-blood,  are 
the  oflfspring  of  the  feudal  law,  and  ftrangers  to 
the  jurifpru'dence  of  Juftiuian, 

As  to  quantities  of  eftate,     the  proprietor   of 
land  might  hold  an  eftate  for  ever,    not  in  fee 
iimple,  but  allodially.    I  need  fcarcely  remind  my 
auditors,    that  the  defcendajits  of  the  Northern 
nations  v^ere  all  fuppofed  to  derive    their  lands 
from  the  prince;  and  to  hold  under  him.     Thus 
with  us  all  land   is  fuppofed  to  belong   to  the 
king,  and  all  we,    petty  men,    walk  under  the 
huge  ftride   of   this   colloflTean    principle.      The 
high  eft  eftate  was    but  in   fee  fimple,    held  by 
ftipendiasry  fervice,  feodum  coming  from  cdh,  pof- 
feflion,   and^ee,  wages.      Of  this  haughty  policy, 
born  in  camps,    and  bred  by  war,    the   Italian 
larid-dwiier  never  heard,  till  wafted  on   the  din 
of  ^rms  from   the  hoftile   regions  of  the  North. 
With  eftates  entailed,    they  are  faid,  by  Gibbon 
ztid  many   others,    to   havc^  been  utterjy  unac- 
quainted,  nor  would  commerce,    which  with  us. 
has  ut\dermined  their  eft^pfts,   have  had  operatioji 
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upon  a  nation  of  warriors ;  yet  fomething  ana- 
lagous  they  appear  to  me  to  have  known  in  later 
times  at  leaft,  under  the  name  of  futftitutions,  a 
name  alfo  given  to  fome  fpecies  of  remainders, 
with  whofe  nature  they  were  intimate,  both*  in 
theory  and  praftice;  and  as  frequently  the  T.  in 
tail,  or  remainder  man,  not  being  a  citizen  of 
Rome,  could  not  hold  property,  the  heir  wa« 
made  trullee  for  him  by  what  was  ftiled  a  Jidei 
commijfary  fubjiitutiony  which  among  ether  caufes* 
introduced  the  doftrine  of  trufts  at  Rome  as  ex- 
tenfively  as  among  us,  our  trufts  correfponding  to 
Xhtit  Jidei  commijfa^  not  to  their  ufus  fruQus,  as 
the  name  might  at  firft  hearing  induce  the  ftu- 
dent  to  believe.  Their  doctrine  of  incorporeal 
hereditaments  is  too  minute  to  bear  analyfis  at^ 
prefent. 

We  come  now  to  their  canons,  for  finding  out 
the  heir,  or  perfon  to  whom  the  eftate  was  to 
devolve  on  the  death  of  the  laft  poffeifor.  They 
fled  the  abfurd  principle  whicl)  decrees  that  right 
to  land  never  can  afcend,  and  bequeaths  the  pro- 
perty of  the  childlefs  and  inteftate  to  his  nioft 
diftant  relation,  in  defiance  of  parental  claims,  - 
echoed  perhaps  by  indigence  and  afHi6Hon,  for 
which  prepofterous  rule  my  I^rd  Coke  can  afligii 
no  better  reafon,  than  that  laud  is  heavy,  et  gravic^ 
deorfum  tendunf.  With  more  reafon  may  we.  juf- 
tify  that  law  of  defcent  in  England,  which, 
in  the  fearch  for  a'  remote  heir,  guides  us  to  the 
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blood  of  the  anceftor  from  whom  the  cftate  firft 
defcended,  and  as  it  came  from  the  patertial  or 
inajternal  lin^  reftores  it  to  their  family.  But 
perhaps  Blackftone  himfetf,  notwithftanding  his 
particular  labours  in  that  point,  has  had  ho  great 
fuccefs  in  defending  the  pofitionwhich  for  ever 
excludes  the  half-blood  from  the  inheritance. 

Our  canon  of  defcenlk,  however,  has  liot  always 
departed  frdm  the  civil  computation,  fince  it  makes 
the  inteftate  or  deceafed^  and  not  the  common 
anceftor,  the  ftem  from  which  branch  0ut  all 
rights  to  perfonal  eftate  ;  but  in  the .  partition  of 
the  branches  the  analogy  ceafes,  and  in  con- 
fequence  of  varying  laws,  of  reprefentation,  anil 
kctiviiions,  perjiirpes^  not  pet  capita,  grandchildren 
in  Britain  frequently  become  entitled  to  very 
-  unequal  portions  of  money  or  goods,  wheref  Rome 
would  have  obferved  exaft  equality.  And  iti  der 
termining  the  gradations  of'conianguinity  and 
afiinity,  the  canon,  and  in  regulating  the  degrees 
within  which  marriage  is  tolerated,  the  leviticail 
laws  are  our  guides  and  only  luminaries,  without 
the  lead  refpefit  to  the  dogmas  of  the  difciples 
ofTrebonian. 

Not  fo  has  Britain  viewed  their  principles   of 
'  ileflamentary.  law.     With  iptiplicit  reverenee  heref 
i|  has  copied  the  wifdom  of  the  wefteni  empire^ 
with  fo  little  variation,  that  a  comparifon  of  pre- 
ference is  not  admiflibie^    whete   fimilarity  txt* 
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eludes  preference^  fave  that  which  prior  know* 
ledgd*  gives  the  teacher  over  the  difciple.  Our 
fpiritual  courts  almoft  implicitly  ob^  the  law  of 
unjbkmn  wills  among  the  Romans,  and  although 
,  to  cafual  obfervation,  the  obligations  of  the  tem^^ 
^  poral  triounals  to  thefe  funds  of  wifdom  may 
feem  lefs  obvious,  yet  upon  clofer  infpe6tion, 
they  will  be  found  to  boaft  but  fmall  original 
poifelfions  in  this  important  province  of  jurifdic- 
tion. 

The  folemn  will  ^of  the  Romans,  like  our  will 
of  lands,  was  rather  coniidered  as  a  conveyance 
or  alienation  inter  vivos^  tlian  as  a  teftament  In 
the  earlier  times  of  the  Republic,  the  folemnities 
indeed  were  tedious,  and  the  fictions  extravagant ; 
but  the  coripefted  regulations  of  later  periods  evi- 
dently furniihed  hints  for  the  provifions  in  our 
.  itatute  of  frauds ;  a  conne6iion  moil  pleafingly 
elucidated  by  l^ord  Mansfield,  in  the  celebrated 
cafe  of  Windham  and  Chetwind. 

The  law  of  legacies  has  fervilely  copied  fi*om 
the  Imperialids,  both  excellencies  and  faults,  fa 
as  even  to  admit  their  diftindions,  however  un- 
reafonable,  fuch  as  between  time  annexed  to  fub-  /  ^  { 
fiance  and  to  payment.  In  one  fpecies  of  lega« 
ciesy  however,  attention  to  reafon  has  made  * 
notable  difference,  thofe  conditioned  in  reftraint 
of  marriage.  .By  the  civil  law,  all  condrtions  in 
reftraint  of  marriage  are  void,  yet  here  Chancery 
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has  only  followed  them  fuh  modo^  where  the 
legacy  is  given  over,  and  another  perfon  particu- 
larly fubftitut#d  by  the  teftator  to  have  the  benefit 
of  it,  in  cafe  the  condition  be  not  complied 
with.  Reeves  v.  Heme.  A.  Eq.  Ca-  ab.  315.  page. 

With  more  wifdom  have  the  inftitutes  of  the 
law  of  Scotland  difclaimed  any  regard  to  fubtil-. 
ties  peculiar  to  the  Roman  fyftem,  though  they 
at  the  fame  time  almoft  recognize  it  for  their  mu* 
nicipal  law;  and  in  matters  of  contraft,  tranfac- 
tions,  reftitutions,  fervitudes,  tutorfliips,  and  obli- 
gations, determine  all  controyerfies  accordingly^ 
See  Er/kine's  I/i/iituteSy  p.  15.  of  Lazvs  in  General. 

Befides  the  titles,  to  eftates  arifing  from  will 
and  defcent,  thofe  of  prefcription,  cuftom,  deed, 
.  occupancy,  acceffion  and  tradition,  were  knowa 
to  the  civil  law.  With  refpe^i  to  occupancy,  , 
which  Blackftone,  differing  from  Locke,  copftt- 
tutes  the  foundation  of  all  property,  our  deter- 
minations feem  to  have  been  chiefly  deduced 
fix)m  the  Imperial,  as  appears  from  the  inftahces  . 
felefted  by  that  illuftrious  profeffor,  refpefting 
alluvions  and  dererK^lions  of  a  river  or  the  fea, 
a  do6lrine  which,  however  unimportant  it  may  to 
us  in  Europe  appear,  is  at  this  inftant  of  no 
fmall  confequence  in  torrid  regions,  where  fud- 
den  and  violent  alterations  of  the  courfe  of  rivers 
occafion  warm  controverfies  as  to  the  ownerfliip 
of  the  new-found  land,  of  Avhich  the  Ganges  is 
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It  meiBiomble  eximpler  Acceffion  is  a  fpecies  of 
occupancjyr.  •  If  any  cotpdreal  fubftance  received 
.an  aeceffioii  Jby  natural  or  artifici|l  meatis,  the 
thing  thus  i-endered  more  valuable  ftill  beldhg- 
(?d,  in  its  inipfoVed  (late,  to  the  original  owner. 
if  animkis  became  pregnantj  if  iloth  was  enibroi- 
dcred,  if  gtroiind  was  built  upon  or  improved,  the 
advantage  refu'lted  to  the  ownet  of  the  original 
fubjeft;  and  thefe  regulations  were  too  obvioufly 
the  didUtes  of  good  fbnie^  not  to  compel  imita- 
tion among  tis. 

■  I     •       •      , 

But  if  the  rule  be  drained  to  convert  a  work 
ofgeniuSj  written  on.  the  paper  of  another,  into 
the  ^prbperty  of  the  owner  of  the  naked  mate- 
rials, it  becomes  fo  extremely  abfurd,  that  this 
ridiculous  imputation  on  the  civil  law  muft  furely 
have  been  dirked  ,from  fqme  paffages  ill  under- 
ftood^  and  I.ha\^e  np  doubt  that  literary  property 
was  by.  no  mtsms  in  a  ftate  of  infecurity,  which 
would  render  it  fo.mueh  inferior  to  ours (2)*   . 

On  the  heads'  of  cuftom  and  pfefcription,  .we 

find  memorable  variances  between  their  law  and 

"    ours.     With  U5,   the  time  of  prefcription  is  that 

which  is  oppofed  by  no  memory  of  man,  or  record 

to  the  contrary ;.  but  with  them  three  yeir^formcd 

^2)  Intermixture  of  goods,  one  fpccies  of  acceffion^  by 
our  law  forfeits  them  to  the  innocent  party,  though  by  the 
Roman,  a  fatisfaflibn  was  given  ta  the  wilful  author  .of 
the  cbnfulton,    -*     ^ 

VOL.  u  X) 
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a  prefcription  for  things  moveable  and  corporeal, 
and  ten  lufficed  for  things  incorporeal  and  im- 
moveable, if^the  perfons  prefcribing  inhabited  in 
the  fame  province ;  if  in  divers,  twenty  years. 

Tlie  validity,  however,  of  the  prefcription,  i.  e. 
whether  it  had  been  an  uninterrupted  poffeffion 
for  the  three  or  the  ten  years,  or  whether  it  was  a 
thing  that  could  be  prefcribed  for,  might  be  tried 
in  a  real  aftion^  if  brought  within  twenty,  or  a 
perfonal  commenced  within  thirty.  The  allotment 
of  periods  for  commencing  thcfe  actions,  corre- 
fponds  with  our  ftatutes  of  limitation.  The  pro- 
perty even  in  things  ftolen,  for  I'eafons  of  general 
convenience,  and  public  peace,  was  not  contro- 
vertible at  the  end  of  forty  years. 

Every  lawyer  knows  that  our  fpiritual  courts 
are  prohibited  from  tiyihg  cuftoms.  The  leafon 
is,  that  being  guided  by  the  civil  or  canon  laws, 
the  firft  of  which  allowed  ten  years,  the  latter 
forty,  to  conftitute  a  good  cuftom,  they  would 
have  adopted  their  precepts,  and  eflabliflied  cuf- 
toms as  legal,  though  fan6lioned  by  fuch  brief 
duration* 

'--Of  title  by  deed,  no  other  variation  need  be 
noticed  except  that  delivery  was  not  eflTential  with 
them  as  with  us ;  but  the  debt  of  our  code  to  the 
civil,  is  moft  confpicuoully  iliewn  in  the  branch 
of  title  arifing  from  contraft,  to  which  the  civi- 
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Hans  have  reduced  altnoft  every  thing  they  have 
delivered  on  duties  and  rights.  The  obligation 
here  is,  indeed,  fo  univerfal,  we  hlive  fo  little  of 
original  fund,  and  the  analogy  is  fo  complete, 
that  we  cannot  be  expefted  to  mark  diverfity, 
except  in  fome  very  few  inftances.  Thefe  relate 
principally  to  the  contra6b  of  leafing  and  mort- 
gaging, and  to  the  confequence  of  certain  con- 
trads,   viz.  legal  intereft. 

Leafes  for  long  terms  were  to  them  unknown, 
a  fpecies  of  intereft  which,  though  fo  frequent  in 
this  kingdom,  ^is  little  ufed  on  the  continent  of 
Europe,  and  is  furely  not  always  elfential  to 
agriculture  (3).  It  is  even  probable  that  they 
were  unacquainted  with  irrevocable  terms,  and 
certainly  the  landlord  claiming  the  farm  or  houfe 
leafed,  for  his  immediate  occupation,  had  a  right 
to  refume  it.  But  if  here  our  policy  may  feem 
wifer,  the  civil  law  deferves  praife,  when  it  allows 
for  the  leffees  loifes  by  inundation,  or  any  inevit- 
able   accident ;    whereas,   with    us,    during  the 

(3)  I  mean,  in  countries  where  confidence  fupplies  the 
place.  Marfhall  Rur,  CBcon.  Mid.  Co.  2  vol.  Min.  24. 
fays,  *<  It  may  be  a  moot  point  whether,  under  fuch 
**  confidence  well  placed,  leafes  or  no  leafes  are  moB: 
*^  eligible."  Gibbon  and  Young'  lament  their  want  in 
France  and  Switzerland :  yet,  furely,  agriculture  did  not 
pine  in  thofe  Countries.  Picardy,  when  I  faw  it  in  1779, 
before  leafes  were  much  lengthened  in  France,  was  an 
ocean  of  corn, 
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IcriH,  4?Jie  is.frcweQf  all  *dwntJtio|is.gjaijis,  ftr 
^  fev^Cftl  ^^ij^s  h^;  mu^j  beay  the  lof&  (4$).  Witll 
jefpe^.tQ  b§i^?#fg;^rc^k  ent^:y*  ev>e5n  of  the  land- 
lord, au4  ^pfer<3ii^  tlig  f  iglU;  .^f  ^eiftiwption  for 
^rriea^^  4«e  j^fj^r  ^eytaia  intervaH  ,J?o^h  fyfte!»«^ 
coincide,., '  Frg^  the  affertipa  tli^it*  long  *  leafed 
ayere  unknown  tP  the  Roipam^,  tHiuft  be.  excepted 
tjjieu' Emphj'teefi^,  bpca^ife,  though  they  e^prefely 
excluded  it  from  the  clafs  of-festfesj  itb^^s.  a 
ftrong  refemblance  to  fee  farm  tenures;  it  was  a 
.  gj5%Qt,of,:^arid,m  p^RSt^ity,,.op..q^^  of  im- 
p^ovqBfiut,  .with,  r^fiprv^tiqit  pif  a,  triff^iijg  rent. 
I^  w.^.n^^Lde^oriiginallx,  pf  barren ^lap^,  to..whof(pi 
jQultivatiQjft  fuch,  en(x>;^ragenjient -was.  .neceiTary; 
^nd.  aj;  i^  was.  li?g^lly  farfeited,  for  non-perfor- 
39jance.pf  the  inljier^utj  cpvejjjants, .  ai^^  .yet  might 
fee  eq\i^t^bjy  j;qljtored,f .  99  uiati^fafilion  faifr  the 
ljreach,:ve  tnay  ;reafonj^bJy  coiiJQlude  that  the  in- 
5!^entorA  pf  Qiiur  1^%»  for  li|i^e^  ren^wab^e  for  ever, 
jd^ew.thjeir  ideas  fvom.  this  fource,  oa  a  tenui;e 
ahnoft  peculiar  to  .thia  kiugdon?* '  a§  we^  know  th^ 
certaioly  did  on  pofieffory  bills,  a  mode  ^f  prq- 
cedding  very  ufual  in  Ireland,  And  hence  the 
modern  prai3;itij(^er.. might  poiO^bly  ^mQ  fome 
lifeful  priociples  ^dixe^ion.-    ....  j-   • 

(4)'E.  G.  Fire,  and  non-enjoyment  in  confequence,  no 
fufpenfion  of  the  rent:  however^  a  defence  in  an  a6iionof 
wafte.  Belfoury.  Tf^ejlmy'i  T&niRep,  and  fee  a  ^fra.  I'b^. 

aLi?riRay?n,  1477*  '  '       . 
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The  power  of  mortgaging  among  the  Romans 
was  more  extenfive  than  with  us,  fmce  they  could 
mortgage  even  things  incorporeal,*  as  dehts  and 
actions;  whereas  the  rights  to  things,  termed  by 
the  Englifli  law  chofes  in  adion,  are  not  trans* 
ferable,  from  apprehenfion  that  they  might  be- 
come inftruments  of  oppreffion  in  the  hands  of 
wealth  and  power* 

V 

Modern  laws  have  a  manifeft  preference,  in 
invalidating  unwritten  mortgages;  Avhereas,  at 
Rome,  the  legaliling  parol  mortgages,  ineMy  Sup- 
ported by  three  witnelfes,  gave  fcope  by'antedat- 
ing  the  conveyance,  to  iniquitous  preference, 
and  variety  of  fraud.  It  is  true,  the  guilty  de- 
peiver  was  there  liable*  tq'the  'a6lton:  of  Hel- 
Ifonrate  or:^fraud>  aiid  in  England  tofas  aU  benefit 
of  redemption;  agamft  die. fe(*)nd  mortgagee;' 
Init  the  regiftry  afts  of  tJiis'  kingftom,  aftd  the 
edi As  of  France  4nd  Holland,  requiring  the  per- 
feftion  of  mortgages  before  public  and  national 
officers,  form  barriers- much  more  cfFeduaU 

/ 

Thef  civil  law  was  iriferiofto  ours,  \a  allbwino- 
the '  creditor  td  fell  the  thiftg  itidrtgaged  by  his 
o\^n  adthbrity;  after '  three  notices  to  redeem,!' 
without  obliging  him,  as'-  we  do,  to  appeal  ta 
fomfe  tfibimal,  which  ftall  judge  oiithe  whole  cii-^ 
ctfmftancfes  of  the  cafe,  whether  fiicli  ^lienatiQii^ 
1)6  cdnfcientious  or  neceffary* 


i,  ,.  -I 
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On  the  law  of  intercft  \vc  have  plainly  reafon 
on  our  fide.  The  civil  law  did  not  totally  pro^ 
hibit  intcreft,  *ut  only  where  the  borrower  had 
derived  no  advantage  from  the  loan^  But  the 
confined  bigotry  of  churchmen,  in  the  middle 
ageS)  rejeded  intereft  altogether;  and  the  dif- 
tindion  between  interefl:  and  ufury,  and  the  pafi- 
tion  that  money  might  be  hired  at  a  price  not 
exorbitant,  like  any  other  commodity,  without 
crime  or  ftain,  could  find  no  admiffion  into  thofe 
regions  of  darknefs.  The  interefted  Lombard  and 
the  perfecuted  Jew  were  the  unpopular  oracles  of 
truths  fo  plain,  and  their  profane  lips  were 
filenced  by  the  whole  thunder  of  the  Vatican. 

Having  difcuffed  the  nature  and  foundation  of 
rights,  as  confidered  by  each  law,  our  natural 
progrefs  is  now  to  Remedies  for  Wrongs.  The 
neceffity  of  obliging  every  man  to  purfue  his  legal 
ren^dies  in  a  certain  order,  and  to  fuihion  them 
to  fome  reafonable  ihape,  without  which  difputes 
would  find  no  iffue,  and  fuits  wildly  conduced, 
would  terminate  in  endlefs  confufion,  have  in- 
duced  all  nations  to  adopt  certain  forms  of 
anions.  Thefe  at  Rome  were  long  concealed  by 
the  profeflbrsof  the  law,  to  enhance  their  con- 
fequence,  and  aggravate  their  fervices;  but  being 
at  length  divulged  by  Cneius  Flavins,  formed 
a  valuable  part  of  the  advocates  library,  under 
the  name  of  Jus  Civile  Fkmanum^  .  and  raifed 
its  promulgator,  though  of  mean  extra^ion,    to 
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the  office  of  Tribune^  Senator  Sg  C&rule  JEdile. 
The  Romans  had  their  a6);ion3  real,  perfonal,  and 
mixed,  as  many  and  various  ^s  with  /Us,  and 
adapted  to  each  particular  complaint.  Church- 
men, our  firft  Juriils,  well  acquainted  with  thefe 
precedents,  transferred  an  ample  ftock  into  our 
own  Ojficina  Brevium,  and  able  Judges  frorn 
thence  ftruck  light,  which  has  illuminated  reme- 
dial juftice  in  modern  days.  The  adlion  of  af- 
fumpfit,  to  avoid  a  tedious  length  of  examples, 
may  afford  a  confpicuous  inilance.  And  thus 
the  a8io  qtiaji  publica  was  the  parent  of  our  qui 
tarn  adion. 

Thefe  remedies  were  purfued  in  various  courts, 
and  before  feveral  orders  of  Judges.  The  nature 
of  thefe  judicial  tribunals  is  wrapt  in  much  ob- 
fcurity,  and  the  confufion  is  increafed  by  their 
applying  the  name  of  Judges  indifcriminately  to 
the  preiiding  power  that  direfted  in  point  of  law, 
and  to  the  aifeffors  who  judged  of  the  faft.  Down 
even  to  later  times,  the  parties  are  always  faid  to 
appoint  their  own  Judges;  and  XhdLtdiBa  feem 
clearly  applicable,  not  only  to  the  Jury,  if  I  may 
lb  call  it,  but  to  the  court,  a  power  fo  ftrange  as 
to  be  fcarcely  reconcileable  to  our  modern  notions 
of  wifdom  and  propriety,  nor  is  it  eafy  to  con- 
ceive how  Judges,  thus  chofen  almoft  at  random, 
ihould  have  been  endued  with  competent  know- 
ledge ;  or  how  this  power,  feemingly  of  the  wildeft 
nature,  ihould  not  have  been  produdive  of  ignp*- 

D  4 
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rant  decifion,  and  fubverfi^ve  of  regular  prece* 
Atrx%.  Certain  it  is,  however,  from  expreis  paf-^ 
fages  iu  the  #ode,  that  before  the  time  of  Juf* 
tinian,  there  were  fixed  and  permaneot  tribu-' 
nals ;  certain  it  is^  alfo,  that  tli^y  had  di(lin£^ 
courts  of  law  and  equity..  The  do&rina  of  trufts 
contributed  to  this  diftindioa  with  them  a&  mucli^ 
as  with  us.  On  the  doftrine  pf  trufts,  their  law. 
was  fertile  and  prolix,  and  their iPr>^or  J?<fei 
CQTniffarlus  ealily  fuggefted  to  qburchmen  and» 
civilians  the  idea,  of  our  iTiodera  Chaxicellon 
Whether  this  ^  diftin6li0n  of  coiirts  •  ^as  been, 
either  among  the  ancients  or  moderns, .  wiftij  rea^ 
fonable,  falutary,  or  neceffary,  has  been  matter 
of  much  celebrated  controverfy  between  contendr- 
ing  abilities  of  the  firft  rank,  and  is-  a  queflioa 
fpread  oyer  fields  of  argument  infi^nitely  too  fpa^ 
cious  for  the  range  of  our  prefent  courfe*     . 

It  will  not  be  denied  that  this  diyifion  of  judt* 
catures  is  attended  with  a  certain  awkward  fem-^ 
blance  of  contradi6lory  powers,  and  that,  had  it 
liot  been  for  the  narrow  decifions  of.cojarts  ofi 
law,  the  prajtorian. authority  of  Chaaceny  probably! 
never  would  have  raifed  its  head;  jbjut  Ghancery 
niuft  either  have^affunued  its.  authority,  or  th<j 
court  of  law  mttft.li^ve  pcc^^fiopally  nietanaor'- 
phofed  itfelf  into  9.  court  of  iCquity,  orJbrat^thifigi 
not  unlike  it,.  ^  tiiansfoiatnatnon' Jiable  jtQ  fi4ai}>ae 
olyeftions,  Tbcichaoge /of /inicroachmfen*  on  the 
j€(g5*L  jurii<Ji6lions,'  was.pypniptfid  bj^  ^gWQi'^acen' 
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or  inftigated  by  party  (5)j  ;s^tid>  th?  ide^i  that  this 
feparate  an4   diftjnct  pawfr  is^rbijtfs|.ry,    unde-' 
fined  (6;)  or  capricioM3,  t  (tfeoogbr  ti^  the  furprUe^ 
of  Britaipi^.  it  wa^  &>,  d^pifted  by  ,aii   epii}eii<t: 

Northern  Jurift  (7),  who  undertook  W  t^j^h  tb^i 
Engliih  principles  of  eq^iity),  never  had  foundia* 

tiiWi  npf  cau4d  b*ve  e^cpe^od  tolerance  fwrn  au 
enlighteiied  fre^Kiomt  fcr  a  momdnti  it  ia*ipowea^ 
ta  fupply  th^t  >^bieh  is  i  deftftive, .  ai^id  controut 
1%  harfh  and  uniat^ntional  appUcatioii^  af  gene- 
mi  xujes  to^  partiQuUr  cafes •;  it  Is  .act  »  pow^^ 
tp  make  a  new  laif,  or-  difpeiife.wiith  jsm^c^d^oiiei^t 
Iti^annpt  be  better  defcribed:  than  it  is  by  the 
Boman  Jurifts,  Jmare,  fu^kre,  interpreting 
putigurty  Ju9  ofcftfc,  pot^;  Tmtixre  vel  tvllere^nm 

.  Xq  the  J^d^s.of  their  refpefl^ive  courts,  as 
we^  as  tA.'  the  advocates.:  >vl|o.  attended  tbem,« 
certain  rules  were  applicable,  fonae  of  whicb 
have  been  imitated  by  us,  and  others  neglefted. 
Ttie  iacapaoity  of  fitting  in 'judgmeiit  in  Che  place 
or  province  of  tile  Judge's  nativity  is  the  rule  o^ 
their  .iw^..  ^s  ,jveU  as  of  ours,   and  it  may  be 


I     '.      '  t         .    .  ;  ■     •    V    f      :r 


(5)  Tiojx^  vfhiqk  .iwRut^tiQft,  pf  p^^j^j/^U  Lord  (Qokt 

himfelf  is  not  free.      ,     •    .  .  ;  •  *■  -        . 

(6)  It  is  undefined  in  one  fenfe  only,  as  the  caufes  that 
ari^fcefom  i^DoiHjr  isiftilfifitiifee'atvl'jnddftnite,  .|l|atiB|  not 
l?4|lacii>lc  to  sifijf  %  form.  jQ^  Wgs|l  ft^jon,/. ,  n  .•        v     < 

•■•W'X'prdJ^aims;    ^' 
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h6ped  was  better  obferved  by  them  than  by  us. 
The  regulation  which  commanded  him  to  finifli 
every  criminal  caufe  in  two  years,  and  every 
civil  one  in  three,  perhaps  can  only  live  under 
the  meridian  of  an  arbitrary  government.  But 
their  rules  with  refpeft  to  advocates  fcem  to  have 
been  admirably  calculated  to  preferve  the  decency 
and  honour  of  the  bar.  Their  names  were  ex- 
punged from  the  roll  of  honour,  if  they  bar- 
gained with  either  contending  party  for  any  part 
of  the  matter  in  contefi,  or  inhumanly  refufed 
to  defend  the  accufed  pauper,  at  the  nomination 
of  the  Judge.  ^  For  railing,  and  abufive  language, 
they  might  be  fined,  fufpended,  and  removed. 
They  went  through  a  real  examination  for  ad- 
miflion,  and  might  maintain  an  adion  for  the 
honourable  fruits  of  their  labours.  How  far 
thefe  regulations  correfpond  to  ours,  is  obvious  to 
every  peifon  in  the  leaft  converfant  within  tha 
walls  of  the  forum. 

In  both  civil  and  criminal  caufes,  the  fubfian* 
tial  parts  were,  the  adion,  citation,  libel,  con- 
teftation  of  fuit,  anfwer  of  the  defendant,  the 
prooft,  the  conclufion,  the  fentence,  and  execu- 

4 

tion.     Accidental  parts,   contumacy,  exception^ 
replication,  fatifdation,  tranfa£i;ion. 

The  form  of  trial  was  that  which  has  been 
handed  down  to  us  in  the  courts  ecclefiaftical  and 
in  Chancery.     The  advantage  of  that  power^ 
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which  can  demand  the  defendant's  anfwer,ujK)a 
oath,  is  acknowledged  by  the  fuitot  in  equity, 
who  finds  fuch  affiftance  refufed  4iim  by  the 
limited  hand  of  the  common  law.  The  written 
examination  of  witneffes,  though  it  difcovers  not 
the  guilty  forehead,  nor  the  trembling  hand^ 
poffeffes  that  mature  and  folemn  inveftigation, 
feldom  -known  to  the  hurry  and  confufion  of  a* 
trial  by  Jury. 

In  complicated  cafes  of  property,  therefore, 
many  able  men  have  thought  this  length  of  un- 
hurried examination,  infinitely  preferable  to  that 
rapid  torrent  of  captious  interrogatories,  which 
often  derives  credit  to  the  advocate,  from  the 
confuf|on  of  the  evidence,  without  drawing  a 
/ingle  fpark  from  the  torch  of  truth,  or  adding 
the  minuted  weight  to  the  arm  of  juftice. 

But  in  criminal  profecutions  nothing  can  com- 
penfate  to  the  accufed  for  the  refufal  of  liberty 
to  meet  the  adverfary  face  to  face,  and  to  con- 
front the  man  who  aims  a  deadly  dart  at  his  life 
and  at  his  charader;  this  is  one  advantage — the 
other  is  trial  by  jury.  Here  then  the  law  of 
England  triumphs:  before  a  jury  of  his  country- 
men and  his  peers,  acquainted  by  their  vicinage 
with  his  charafter,  and  interefted  from  their  equa- 
lity in  his  proteftion ;  openly  accufed,  and  legally 
defended,  the  guilty  alone  can  tremble  at  the  in- 
cumbent hand  of  juftice. 
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The  learned  Pettingal  maintains,  that  the  Cen-* 
tumviri  were  a  jury;  but  if  hijs  analogy  be  noti 
fanciful,  their  utility  wa3  at  leaft  confined  to  civil 
oafes,  foi'  we  never  hear  of  th*m  as  a  bulwark  to 
liberty,  or  a  lliield  againil  opprefiion.  Indeed, 
the  whole  front  of  the  Roman  crimmal  law  pie* 
feats  nothing  but  odious  line&  of  fanguinary  hor* 
•rois,  where  every  ftep  of  the  legiflaturc  can  b* 
traced  in  blood.  The  iron  crown,  the  agonizing 
wheel,  the  bed  of  tortures,  prefent  thenifelves  to 
the  abhorrent  eye  on  ^every  fide ;  their  ultimate 
punifliments,  favage  in  their  nature,  and  foreign 
to  their  end  (which  is  example,  ^nd  not  the 
pain  of  the  individual),  dilaceration  by  wild 
beafts,  pa-otrufion  from  the  Tarpeian  Rock,  im-^ 
niCJ:fion,  crucifixion,  and  fcourging  to  death,  ate 
lefs  fliocking  in  narration  to  our  feelings,  than 
the  previous  engines  ufed^  to  extort  confeffion 
from  the  prifoner,  and  to  load  with  guilt  the  un-* 
fortunate  objedl  of  Imperial  refentment. 

'  '  '^\ 

'  The  Inquifition,  a  name  now  almoft  config«ied 
to  the  regions  of  Iberia,  was  the  title  of  a  pro- 
ceeding familiar  to  the  Romans.  The  long",  dif-^ 
quifitions  in  the  digefts  on  the  fubjefts  and  inci- 
dents to  the  rack  or  queftiori,  are  too  repugnant 
to  humanity  to  bear  analyfation;  The  oath  eit 
officio,  which,  in  contradiClion  to  every  principley 
compelled'  the  prifoner  arraigned  td  accufe  him-.' 
fdf,uand  whicli  long^TOUzed  the  juft*  referftment 
of  thefe  realniis   (until  bdmihed,'  with'  utihVrfet 
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acclamp^tion,  at  the.  lleftoration)^  took  it$  rife 
from  the  fame  detefted  font.  There*  19  faarcely 
in  abuie  of  the  criminal  law,  which  jn.  the  laft  ot* 
preceding  centuries  drew  down  op  its  perverters^the 
Veogeance  of  ftn  iiyured  people,  that  was  not  fug^ 
gefted  by  tke  defpotic  genius:  of  decliniiig  Hoiiie^'; 


* , 


.  Yet,  amidft  thffe  fevefiitief,  we  are  furprifecl  tQ 
find  gliinpfcs  of  iijdHlgeuce  uiiknp^n  to  us,  fuch 
a«  deliveiy  of  a  copy  of  the  indi^^ent  or  charge 
to  the  aceufqd  ift  aU  c;afeS|  the.  ref ufar  of  which j 
however  ratified  by  time,  did  aly^ays,  in  my  opiv 
i^iqn,  caft  upQik*  our  jurifprudqnce  ^he  compR- 
^ted  ftigma  of  h?irihuefe.  and  abfiirdity  (S), 
privileges,  fimilar  to  thofe  of  the  Habeas  Corpus 
a^,  had  early  exiftence  at  Rome,  and  indefinite 
imprifonment  without  trial  ^vras  unkpown.  In 
fome  inftanc^  a  viplenjt  revolution  tp  clemency, 
even  favoured  of  the  Mofaic  rules  of  compen-^ 
fation,  and  refufed  to  puniih  theft  with  death 
until  the  days  of  Juftinian. 

Here,  however,  upon  the  whole,  is  the  glory 
of  Britain  and  of  Ireland;  and  though  we  muft 

(8)  This  opinion  is  fupported  by  the  author  of  the  Pre- 
face to  the  Second  Edition  of  the  State  Trials,  juflly  ad- 
mired by  Mr.  Hargrave:  he  ably  anfwers  the  obje£Hon  that 
it  would  give  room  for  captious  exceptions.  If  they  are 
really  captious,  they  ought  to.  he  difallowedj  if  they  go  to 
the  merits  of^  the  caufe,  why  fhould  not  the  prifoner 
have  the  benefit  of  them  ? 
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recollect  that  counfel,  by  the  common  law,  19 
dented  to  the  culprit,  and  that  it  was  only  in 
the  century  before  the  la  ft  that  he  was  allowed 
to  produce  a  witnefs ;  yet  it  is  our  happinefs  to 
refle^  that  the  errors  of  our  anceftors  are  almoft 
matters  of  hiftortc  curiofity,  or  at  moft,  lights  on 
a  diftant  ihore  to  guide  our  paths  to  peace  and 
fecurity.  The  trial  by  jury,  while  prcferved  in- 
violate, is  a  palladium  which  will  for  ever  fecure 
us  from  a  repetition  of  encroachments.  May  it 
be  our  pride  to  guard  its  facred  rights,  and  pre- 
ferve  its  avenues  from  pollution.  And  if  no 
other  utility  was  derived  from  the  ftudy  of  the 
civil  law,  but  the  fatisfa6tion  of  obferving,  in 
triumphant  contrafi, .  the  fuper-eminent  attention 
which  ours  has  paid  to  the  rights  of  the  fubje6l, 
it  would  be  a  recompence  to  the  philofophic  ilu- 
dent^  and  fincere  lover  of  his  country. 


RIGHTS    OF    PERSONS. 


PREFATORY  Rl^MARK- 


This  work  proceeds  at  once  to  the  rights  3,Tid 
duties  of  perfoos,  in  their  private  relations,  omit-* 
ting  thofe  which  afofe  at  Rome;  from  the  public 
relations  of  magiftrates  and  people,  the  latter 
being  well  known  to  the  theoretic  fcbolar,  and 
to  the  praftifing  lawyer  now  of  little  or  no  con-- 
cern,  except  to  warn  him  of  the  ill  ufe  formerly 
made  of  them,  to  fttpport  fliip-money,  difpenfing 
power,  &c. 
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CHAPTER  I. 


HUSBAND   AND   WIFE« 


Jl  hose  branches  of"  the  civil  law,  to  which 
iHodera  mllitutiou^^  bear  no  analogy,  and  which 
therefore  only  tend  to  fatisfy  curi(^ty,  or  illuftrate 
hiftopy,  iftay  be  here  treated  in  a  more  flight  and 
genend^manner.  Such, .  for  example,  are  fervitude, 
paternal  power,  and  adoption ;  but.  where  the 
rules  of  the  Roman  code  have  given  rife  either 
direclly,  or  by  analogy,  to  the  regulations  of  our 
laws,  or  where  they  form  the  law  and  praftice 
either  of  our  maritime  or  ecclefiaftical  courts,  ][ 
muft  be^  leave  to  unfold  them  more  minutely 
and  in  detail  This  is  peculiaily  the  cafe  on  the 
fubje^t  to  which  we  now  proceed,  the  relation 
between  hu(band  and  wife,  the  contract  of  mar- 

VOL.  u  •  B 
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riagc.  In  many  inftances  the  law  of  marriage^ 
both  in  our  temporal  and  ecclefiaftical  courts,, 
is  derived  from  the  RpmS^  inftitutionsk;  indeed, 
m  moft,  except  where  the  precepts  of  our  holy 
religion  have  interfered,  and  forbad«  the  adniif- 
lion  of  rules  conYrary^o  Its  purity.  The  fuh^ft 
is  the  more  important  to  the  civilian,  becaufe  ife 
conftitntes  one  grand  divifion  of  thofe  caufes 
which  come  under  the  cognizance  of  the  ipiritual 
courts,  which  are-  (dccept^  thofe  which  are  inerely 
pro  falute  animas)  divided  into  pecuniary,  tefta- 
mentary,  and  inatnmoriial(l)l. 

Marriage  is^  confidered  in  various  lights  by  dif- 
ferent laws.     The  Eonian  had  ^efpeft  principally 
to  its  civil  effe6ls,  ats  it  produced  in  the  h«fbanct 
and  wife  a  mntUfai*  participation  of  benefits  and 
Kight;  it  was^  therefore   defined,  omnis   vitcs  oou^ 
Jhrtiumy  hwnakiSf'JDkmi  JupU  communicaiioi     1 
4q  not  mean,  tha^t  the^  Romatnt^  omitted  laU^  re*- 
ligious    rites ,  on  the  perfection  of  this  c<mttaft, 
but  their  laws  viewed,  if  merely  a&  a  civil  .wve- 
nant, !  however  Heaven  might  p^eiide  ovet'  its 
ratification.     Thofe  rites  w6re    not  atijy  part  of- 
ibsr^eiience;    it  was^   good  without  tbdimk      Tl^ 
canoniJs  confider  it  ia  a  religi^as  lights    andl 

(i)  It  may  furprlfe  the  perufer  of  the  Ih£kitutes  of  Jut 
finian  to  find  fo  important  a  fubjea  there  fo  (lightly 
touched*  upon  j  the  I'eafon  is  this,  the  Emperor  fti  the 
Inftltutes  merely  introduces  it  coilktisiully  as  oicie^  o£  thib 
foundations  of  paternal  power- 
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define  it  ^  fiicrament  pccttliat  to  the  -^aity,  by 
which  a  man  a;nd  woman  are  joined  togethei*^ 
iiccordiiig  to'  tlie  prft'cepte  ()f  the  chmch.  Among 
proteftnnts  it  is  conlltiered,  partly  as  a  holy^nion 
of  Divine  itiftitution,  j^rtly  as  a  civil  contra^ ; 
in  th^  latter  vi6\v  alohe  it  is  regarded  by  the 
temporal  courts ;  its  faered  bonds  being  left  en- 
tirely 'to  the  gtiardianlhip  of  the  fpirifual  tri- 
bunals; .        .  .     :  ;,, !       .  :  . 

I  fhkll  fii'ft  confider  how  marriages 'were  created 
at  Rome ;  fecondly/ the  elTeft^  of  this' delation ; 
thirdly,  how  they  \vir6  diffolwd;' marking,  as  we 
proceed,  how  the'  tfiiftrent  views  of  it  above-men- 

t  •  • 

tiOBed  have  occaiioflect  thef  *5anon  a^d  our  law  to 
differ  from  theirs.-        :       -     ^  ^     .r 

With  refpeft  to  the  firft  hiiad,  how  marriages 
were  cdntrafted — in  thie,^ -as  in  alf  other  con- 
tracts, the  parties  rauft,  'by' the  Roman  law,  as 
by  ours,  '■,  -  v^-''  '•''  ,^  ' -^^  '  '        -    ■ 

Fnft,  be  Willirig^tti^oritraai 
>:■  Secondly,'  able^to-fcentraa:- 

Thirdly,  muft  aftually  contraft. 
-•       fouttbly,  to  'pr&^ee  ikfiuin  legal  tffeSts, 
thte  marriage  riixiiil  have  been  aftually 
celebrated   with   particular  rites   and 
ceremonies,  which,  however,  were  not 
part  of  its  elfence,    nor  requifite  to 
mftke  the  cpntraft  cocoplete,  2^  they 
are  with  us.. 
Firft,  Willing — It  is  evident  that  free  confent 
isneceffaTy  to  conAitute  a  valid  marriage;    it 

E  2 
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would  be  flagrantly  abfurd  to  allow  the  brutal 
raviflier  to  fonn,  by  afts  of  viqlence,  an  iqdiffo- 
luble.  union-  ^The  maxim  therefore  of  the  Rqmau. 
b^w,  ^s  well  as  of  ours,  is,  Co??/enfus,nonconmr 
bitus  facit  niiptias\  if  i\i^vk  error,  fear,  or.  force 
intervened)  the  marriage  wa^  void,  becalife  con- 
fent,  which  is  elfential  to  ;it,  was  wanting.  But 
as  it  WQuld  l^e  much  too  general  a  pofjtion  to  fay, 
that  all  error  vitiated  a  marriage,  it  may  be  ufe- 
ful,  by  ope.  or  two  exafixptes,  to  point  out  wjiat 
maimer  ofervorwa?  fatal.  AniejiTor  in  the.per- 
fon  vitiated  fh^  m?.rriage,'  e,  g^,  if  we  fuppofe  one 
of  the  paities  drawn  by.  fotue,  difguife  or  decep-^ 
tion  ititp^  coiitfaft  with.  a.  p^ffon  they  ^id  not 
intend,  and  whom  they  miftoofc  for  anotlier ;  aa 
error  .in  aaelfential'qviajity  was  fatal,  as  e.  g. 
with  refpecl  |o.impotency  (2)  or  affinity-:  an  error 
ii^  an  acc)der)jal  qo^lity  yajs  not ;  for  inftaace, 
in  fortune  or  temper  (3)  :  for  weak  indeed  w^ukl 
be  the  nuptial  tic,  ifjjip^le  to  be  broken  on  ac- 
count of  imperfeftions  difcoyqied  after  marriage, 


.jj 


(2)  This  objeftipn  is  coi;ifidered,  by  Mr.  J.  Blackftone^ 
under  the  head  of  Difebilities.  The  reader  here  will  obferve, 
that  though  the  genpral  clarification  correfponds  with  that 
of  the  learned  profeflbr,  there  is  no  fimilitude  in  the  arrange- 
ment or  fucceffive  order  of  the  inferior  points.  E.  g.  Again, 
idiotifm,  claiTed  by  him  as  a  difabitity,  is  cernfidered  by  the 
civil  law  under  want  of  will,  and  the  dtftin£tion  of  difabi-- 
lities  into  thofe  attended  or  not  attended  with  turpitude,  is 
not  ufcd  by  Blackftone. 

(3)  The  French  have  made  temper  a  caufe  of  divorce* 
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and  miftakes  with  refpeft  to  fortune,  if  not  oc- 
cafioned  by  fraud,  deferve  no  pity  ;  if  attended 
with  fraudulent  circumftances,  caii  billy  fur^ifli 
a  ground  for  pecuniary  compenfation. 

On  this  head  of  error  the  laws  of  thefe  coun- 
tries do  not  differ  from  thofe  of  ancient  Rome  (4), 
Of  marriages  difputed  on  account  of  alledged 
error  in  the  perfon,  (though  fuch  an  event,  hov9'- 
ever  frequently  made  an  inftrument  of  the  drama, 
feldom  occurs  in  real  life),  an  inftance  has  oc- 
curred within  my  own  experience ;  errors  in  eflen- 
tial  qualities,  even  if  we  can  fuppofe  the  parties 
willing,'  operate  as  difabilities,  and  make  the  mar- 
riage voidable;  and  errors  in  accidental  affeft  not 
its  validity. 

An  error  occafioned  and  produced  in  one  party 
by  the  other,  in  order  to  break  the  marriage,  fliall 
not  avail  the  deceiver,  fuch  as  raifnaming  himfelf 
or  herfelf,  unlefs  where  the  error  refpe<9:s  fome  dif- 
ability  (as  confanguinity),  or  occafions  the  omif- 
fion  of  fome  requifite  exprefsly  infifted  on  by  the 
pofitive  law;  for  example,  that  of  the  perfon 
celebrating  the  marriage  being  a  clergyman  in 
holy  orders ;  but  when  the  fpiritual  courts  in  Eng- 
land were  allowed  to  enforce  contracts  m  prce/enti, 
which  they  could  until  the  marriage  aft,  (and  no 
fuch  a6l  having  paffed  in  Ireland  (o),    are  ftill 

(4)  To  the   errors   in  eflentials  above-mentioned,  the 
Mof^c  law  added  an  error  in  refpeft  to  virginity. 

(5)  This  difference  between  the  laws  of  the  two  coun- 
tries is  worthy  of  obfervation. 
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allowed  to  do  in  that  countrv,  where  there  i» 
no  fubfequent  maiTiage  with  confumuiation)  it 
w^ld  feem  tj^at  if  the  marriage  had  been  cele* 
brated  by  a  layman  difgiiifed  as  a  clergyman^  the 
judge  fliould  have  decreed  a  celebration  iw  Jacie 
ecclejzce,  becaufe,  though  not  properly  a  marriage, 
it  \«ras  a  contract  de  pmfentL 

The  confent  muft  be  given  without  fear;*  but 
under  the  name  of  fear  is  not  compi^ehended  filial 
refpe6i  and  reverence,  inducing  the  child  to  pay 
attention  to  the  wifties  of  the  parents,  if  on  their 
parts  there  be  no  force,  perfonal  violence,  or  me- 
naces :  if  it  be  a  fear,  according  to  the  language 
of  the  civil  law,  a  quo  abfunt  ^cerbentj  vincida, 
mbice^  it  muft  not  be  forced:  hence  marriages  ce- 
lebrated by  force  are  void ;  and  by  the  civil  law, 
the  confent  of  a  party  forcibly  canied  away  from 
the  family  and  married,  \yhether  given  prece- 
dently  or  fubfequently,  did  not  confirm  the  mar- 
riage ;  by  our  laws,  a  precedent  confent  (in  fuch 
a  cafe),  in  fome  inilances,  does  not  confirm  the 
marriage;  a  fubfequent  in  fcarce  any:  but  this 
difability  in  the  perfons  carried  away,  to  ratify 
fuch  forcible  marriage  by  their  confent,  depends 
on  particular  ftatutes,  and  is  confined  to  the  cafes 
mentioned   and   defcribed  in   thofe  ftatutes  (6)4 

(6)  The  principal  of  thefe  ftatutes  are, 

in  England,  in  Ireland, 

3  Hen.  VII.  ch,  2.  31  Hen.  VI.  ch.  9, 

39  Eliz.  ch.  9.  3  Hen.  VII.  ch.  2, 

ij&  5  Ph.  and  Mary,  ch.  8,       10  Car.  I.  ch.  17.   : 

6  Anne,  ch.  16. 

19  Gqo,  II.  ch.  13V 


jProftitutes,  by  ^e  Roman  law,  were  »ot -entitled 
to  this  pcotedion  fropi  forjce  {  but  our  lawd,  re^ 
gardin^  tJw  rights  of  fo^manity,  §s  wpH-as  the 
public  order  and  peace,  .hayc  gi  veil  them  jn  this^^ 
refp^^  rthfc.'famc:  immunities  with  other  women* 

Undec  the  •  head  of  maniages  void  for  waitt 
of  confetlt  of  parties,  may  be  included  thofe  of 
idiots  aud  lunatkrs,  who,  having  bq  free  will, '  are 
incapable  of  confqnt,  and  w^e  t^ij^r^fof  q;  by  ti>e. 
civil  law,  incapable  of  CQntraf0;ing  matrimaBy. 
By  the  old  common  law.  of  Eoglanil,  idiots  and 
lunatics  were  abfolutely  pertrpitt^d  ,t<j.  marry ;  but 
by  the  Englifli  ftatyte,  IS  Gea  II.:  ph.  30.  the 
marriage  of  a  lunatic,  found  to  be»fo  by  virjtvie.of 
a  commiflSon,  or  whofe  perfon  and  eftate  are  by 
acl  of  parliament  entrufted  to  others,  is  in  that 
kingdom  declared  to  be  null  and  voki  (7)  ;  and  iiiL 
Ireland,  the  imamage  of  a  Kinatic,  if  not  proved 
to  b^  in  a  lucid  vat&[v^\  ^youki  be  determined  ta 
fee  void.  f  '    J 

Secondly,  Able — No W  let  us,  fuppoCe  the  parties 
willing,  we  proceed  to  the  caufes  Which  may  dis- 
able them  from  contraiSting*;  .thefe  were  divided 
by  the  civil  lal^v  into.fuch  as  wer.e  attended  with 
turpitude,  and  fuch  as  were  not.  Under  the  former 
clafs  of  thofe  ftee  from  turpitude,  they  reckoned 

{7)  This  zSl  is  fometimes  called  the  Bradford  h^\  ^s  fald 
to  have  been  introduced  by  Mif.  Pulteney^  to  prevent  Lord 
firadford^  to  whom  he  was  next  in  renuiinder)  from  tnarxT- 

ing. 
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infancy— ^want  of  proper  conlent-^^-alienage.  Un- 
der the  latter,  fuch  caufes  as  rendered  the  mar- 
riage in<5eftuQRis,  indecorous,  or  noxious.  We 
fliftll  co6fider  them  in  this  ord«r : 

1ft;  Infancy-^By  infants,  in- tile  civil  and  ed- 
clefiaftical  laws  (in  relation  to  marriages),  are 
meant  children  under  the  age  of  feven  (8).  Such 
ccluld  not  even  contra6l  efpoufals  (9)  ;  between  the 
^ge  of  Ifeven  and  puberty,  which,  by  the  civil 
law,  as  by  ours;  was  fourteen  y^ars  in  the  man, 
twelve  in  the  woman,  they  might  contraft  efpou- 
fals, i.  e.  make  contraSs  de  Jiituro,  or  mutual 
promifes  of  future  marriage,  but  not  marriage 
contra6ls  flfe  pne/enti,  or  by  words  of  the  prefent 
tenfe. 

At  the  4ge  of  puberty  they  might  agree  or  dif- 
agree  to  the  contraft  by  marrying  or  refufing  to 
marry;  fo  they  might  if  one  only  of  the  parties 
were  under  the  age  of  puberty,  on  that  party's 
arriving  at  fuch  age.  The  canon  law  refpe6led 
hability,  not  years,  in  determining  who  were  of 
the  age  of  -puberty^  which  therefore,  according 
to  the  canortifts,  muft  differ  m  different  perfons. 
If  perfons  under  the  age  of  puberty  married  de 

1  (8)  Wi.th  reri)^£l  ito  other  a£ts  and  powers,  in&ncy  ha4 
other  meanings,  lengths,  and  periods. 

(9)  The  marriages  of  princes  were  excepted  for  reafons 
of  ftate.  Swinburne,  in  his  Travels,  mentions  having  fecn, 
at  Palermo,  two  young  ladies  of  eight  years  of  age,  who  had 
been  even  then  efpoufed  or  betrothed,  appearing  at  balls  with 
their  future  huibands* 
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foRo  at  Rome,  the  wife  was  confidered  only  as  a 
fpoufe;  the  huiband  could  not  fue  for  her  dower; 
if  repudiated,  ihe  had  not  the  aBio  roi  iixorioe^  nor 
could  ihe  upon  this  event  recover  a  legacy  be- 
queathed to  her,  to  be  paid  at  the  time  of  mar- 
riage. 

Our  law  here  differs  from  the  civil.  A  contraft 
defutiiro  is  of  no  force,  if  both  the  parties  are  un- 
der the  age  of  twenty  one  years  ( 10) ;  if  on<j  only  / 
ainihor,  is  voidable  at  the  ele6lion  of  that  minor;  ^ 
it  differs  again  in  this,  that  with  us  marriages  dt 
fa&o  with  perfons  under  the  age  of  puberty,  arc 
fionfidered  as  more  than  fpoufals,  as  a6lual  marrl* 
ages;  for  though  either  party,  on  coming  to  the 
age  of  puberty,  may  difagree  to  the  marriage,  yet; 
if  thpre  be  no  fuch  difagreement,  no  fecond  cele- 
bration of  the  nuptials  is  required;  if  indeed  one 
of  the  parties  difagrees,  the  marriage  is  void  with- 
out any  fentence  of  divorce  (11).  Such  cafes  in 
latter  times  have  rarely  happened;  but  formerly 
queftions  have  arifen,  whether  thefe  marriages, 
notwithft^nding  difagreement,  fliould  not  be  con-* 
^dered  as  valid  with  refpe6t  to  third  perlbns  (12). 

(Iq)  Holt  V,  Ward.  Strange. 

(ii)  Godolphin,  p.  479, 

^12)  Vide  Leigh  and  Hanmer,  Lepnard  53.  The  cafe 
was  thus :  a  bond  was  given  by  Leigh,  conditioned  that  his 
fon  fliould  marry  Sir  Thomas  Hanmer's  daughter ;  they  in* 
termarried,  the  fon  being  twelve,  the  daughter  nine ;  Leigh's 
fon  at  fourteen,  his  age  of  puberty,  difagreed  to  the  mar« 
riage.    An  action  was  brought  gn  the  bond  3  adjudged  that 
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Sd-  iPifabiUty — ^Wantofconfent  of ..paFQpts iDr 
gtiajrcU^uSf  No  coafent  was  wanting  but  tbat  of 
the  pai'tiea  tlj^mfelves  by  the  c^nou  and  our  com* 
jnon  law;  for  though,  by  the  feudal  .fyftfni>.  t^ 
want  of  confent  of  the  King  5or  Lof4^  fulyefted  t|>^ 
party  to  forfeitures,  yet  that  did  not  invalidate 
the  marriage.  In  the  civii  fcatr  the  ccmfeat  of  the 
father  was  indifpenfably  neceffaiy  t^o  the  validity  ^ 
the  inarriage,  until  the  child,  was  .emancipf^Qd.; 
hence  great  difficulties  arole  when  the  father  was 
iiifane^  in  captifity,  &c.  till  by  later  regulations 
the  magifti-ate  had  a  power  in  fuch  cafes  to  dif- 
penfe  with  the  neceffity  of  confent  (13).     In  fom^ 

its  condition  was  fulfilled^  and  that  the  marriage  under  pu^ 
fcerty,  though  the  parties  had  a  power  of  afterwards  difagfee- 
ing,  was  thus  to  be  confidered  a  good  marriage  as  to  thiifd 
per&>ns.  '  < 

(i^)  The  neceffitjr  of  parental  confent  is  agreeable  to 
jreafpn,  otherwife  filial  irreverence  is  encouraged,  and  rafli 
and  imprudent  connexions  follow,  attended  with  mifery 
*t)oth  to  parent  and  child.  It  is  alfo  agreeable  to  the  Divine 
JpivTy  which  makes  marriages  without  fuch  confent  voidable. 
Ifaac,  Jacob,  Sampfon,  Exod.  xxii.  v.  17.  Though  a  maii 
feduced  a  maid,  the  father  might  refufe  her  to  him,  ergo'  a 
fortiori,  &c. 

Deut.  vii.  V.  3.  The  Ifratlites  Were  forbidden  to  give 
their  children  in  marriage  to  the  children  cf  Canaan. 
'  I  Corinth,  ch.  vii.  St.  Paul  ipeaks  of  .pcrfons  giyii^  or 
rcfiifing  their  children  in  marriage*  ; 

Yet  the  Council  of  Trent  feverely  condemned  thofe 
Vfho  hold  that  marriage  without  confent  was  voidable;  and 
many  writers  on  the  canon  law  have  maintained,  that  fuch 
confent,  though  decorous,  is  not  Qikiitzltoihe  ratification  of 
the  tnarriage  hy  that  law. 
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cafes,  for  want  of  a  father,  the  confent  of  mothers 
or  guaiT^i  uiS;  was  required.     If  cpnfent  wzs  un-  , 
reafonably  refufed  by  the  father,  th|re  was  np  re-;  / 
iiiedy;  if  by  the  mother  or  guandian,  the  magil^ 
trate  had  a  power  of  interference^-  and  might  allow 
the  marriag<?.     In  Holland  the  confent  of  parents    ^ 
or  guardians  is  neceffary  to  twenty-five. '  In  France 
until  thirty.     The  legiflature  of  England  in  later 
times  has  adopted  the  ft  me  policy,  and  by  various    , 
llatuteshas  made  the  confent  of  pai^entsor  guard!-  j 
ans,  until  the  parties  are  twenty-6ne,  an  indifpen-  ;  i ; 
fable  condition  to  a  good  marriage.     Hence  in 
'JEngland  the  ige  of  twenty-one  is  become  the  full 
and  perfefil  age,  in  refpeCl  to  marriage,  as  it  always 
was  with  relj>e6l  to  many  other  a6ts.     Of  thefc 
Engliih  ftatutes,  the  principal  is  ufually  known  by 
the  name  of  the  Marriage  x\ft,  26  Geo.  II.  whicli 
never  uras  enafted  in  Ireland^  but  certain  a6ls  have 
pafled  in  that  kingdom,  particularly  9  O.  II.  cK 
11.  and  25  G.  II.  ch.  10.  to  invalidate  by  fuit  iti 
the  ecclefiaftical  couit,  (to  be  commenced  within 
a  year)  the  marriages  of  perfons  hcvoirtg  ejlates  i& 
a  certain  amount  therein. Specified,  who  marry  un- 
der twenty-one  without  confent  of  parents  or  guar- 
dians^    The  Irifli  canons  require  their  confent  in 
all  cafes  where  the  parties  are  under  the  age  of 
twenty -one,  and  at  any  age  if  they  are  married  by 
licence  (14),  except  in  cafe  of  widowhood. 

(14)  The  propriety  of  the  Engliih  Marriage  A£l1ias  been 
#  fubje(%  of  ^areat  contro verfy :  againft  it  was  urged  the  dtr 
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5d.  Difability — The  parties  not  being  Roman 
citizens.  This  followed  from  the  Roman  definition 
of  marriage^  and  the  light  in  which  they  confi- 
dered  it;  for  how  could  others  participate  all 
rights,  divine  and  human,  wheil  none  but  Roman 
citizens  were  entitle<l  tb  thofe  full  and  complete 
privileges^  The  participation  of  divine  rights  was 
of  great  confequence  to  a  Roman  wife,  e.  g.  her 
being  admitted  to  the  facrifices  offered  by  the  huf- 
tand,  vhile  the  empire  continued  to  be  lieathew. 


creafe  of  population  aad  licentioufncfs  which  it  would  occ9- 
fion^  It  was  anfvvcred,  that  parents  were  not  apt  to  refufc 
their  confent  to  reafonable  matcheS|  hut  muft  wifli  to  fee 
their  children  fettled;  that  any  perverfe  oppofition  from  the 
parent 'could  only 'retard  the  marriage  until  twenty-one,  no 
great  age  for  entering  into  that  union ;  and  that  hafty  mar- 
riages do  not  tend  to  make  the  people  happy,  or  tile  nation 
profperous,  or  add  to  the  felicity  of  ejth^  children  or  j^rcnts. 

This  aft  is  fuppofed  not  to  extend  to  Scotland,  but  Lord 
Mansfield  exprefled  great,  doubts  .upon  that  point.  • 

However,  Mr.  Hargrave  fays  this  point  feems  now  fully 
fettled  in  favour  of  Scotch  marriages  by  a  decifion  in  the 
court  of  arches,  afterwards  confirmed  by  th&  delegates  in  that 
kingdom. '  -    .-  .      . 

It  is  fald  to  be'  rendered  totally  nugatory  by  having  the 
banns  called  in  a  p^rifh  where  a  party  ha$  reiided.a  certain 
time  for  the  purpofe,  but  where,  notwithftanding  fuch  re* 
fidence,  the  banns  may  be  called  without  the  knowledge  of 
any  parties  concerned  to  prevent  it^  for  this  trick  is  faid  ta 
be  a  fecurity  from  the  aft. 

The  Royal  Marriage  Aft,  1772,  is  alfo  fometimes  em* 
phatically  called  the  Marriage  Aft* 


ainp.  r:]         rOF  PEEKONS.  ei. 

b^caufe  without  fuch^artif  rfxation  there  were  many 
civil  rights  tQr.whiQJ^'fliewaii  Jiot  entitted.  ^  Mar- 
riage with  them  meant  the  union  of  .peribns  en- 
titled to  evety^  right  that  huntan  nature  is  capable 
of;  lience  the  uuion  bet\v€^n  citizens  was  called 
Nuptise  or  Connubium;— ^with  other  fr^^  perfons^ 
Matj:imoniuni;-f-and  between  flaves  themfelves,t 
Contubernium.     Vid0  Hein^cciiis. 

Having  now  gone  through  the  difabilitics;^ which 
are  merely  temporal, ;  or.  not  $ittended  with  turpi- 
tudej  ve  proceed  to.  fuch  as  are,  qrat  leaft  have 
been,  f6  accounted.:  Mar^ris^ges  forbidden  by  the 
civil  law,  on  account  of  the  latter,  are  cjafled 
^nder, 

1ft.  Inceftuous, 

2nd,  Indecorous, 

3d.  Noxious. 
Inceftuous. — In  order  to  underftand  how  far  thfc 
difability  arifing  from  confanguiiiity.or  affinity  has 
been  extended  by  different  laws,  we  muft  trace 
out  their  refpeciive  methods  of  computing  the  de- 
grees ( 15)  of  kindred  among  collaterals  ( 16).  The 
civil  law  reckons  upward  (17),  fi*om  either  of  the 
perfons  related,   to  the  common  ftock,  and  then 

(15)  Gradus  eft  Plftantia  Cognatorum. 

.  (16)  It  is  evident  the  degrees  of  kindred,  in  the  right  line, 
piuft  by  all  laws  be  reckoned  alike — /.  e.  as  many  degrees  a^ 
there  are  generations. 

(17)  This  was  the  Jewifh  mode  of  computing,  and  is  the 
fiiir  and  natural  one,  fays  Bacon,  Ab.  3  vol.  p.  572. 
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dawn  ward  again'  t<y  the  other  ;^  reckoning  a  de- 
gree from  each  perfon  to  th*  nex^  both  afbending 
and  defcenditig. 

The  canon  jaw  (18)  begins  at  theneareft  com- 
mon anceftor,  and  counts  downward;  and  iii 
whatfoever  degree  the  two  perfons,  or  the  moft 
gemote  of  them^  is  diftant  from  the  common  an- 
ceftor, that  is  the  degree  in  whidi  ttey  are  re-^ 
lited  to  each  other.  E.G.  coufih  germane  are,  by 
the  civil  law,  in  the  fourth  degi'ee:  to  each  other  ;• 
by  the  canon  law  and  by  ours  -  iti  the  fecond  de- 
gree. This  being  premifed,  the  rules  of  the  ci- 
vil law  are  eafily  underftood,  and  rtiay  be  rfedueed 
to  tzvo. 

Firft^  Marriages  between  perfons  in  the  direft 
line,  whether  afcending  or  defcending,  are  pro- 
hibited ad  irifinitum,  ^ 

Note. — This  rule  is  common  to  the  thtee  laws. 

Secondly,  In  the ,  oblique  equal  line,  (i.  e.  if 
both  perlbns  are  equidiftant  from  the  common 
flock,)  the  fecond  degi*ee  is  within  the  prohi- 
bition, the  fourth  not.  In  the  oblique  unequal 
line  (i.  e.  if  one  be  more  remote  from  the  com- 
mon ftock  than  the  other,)  all  degrees  beyond 

(18)  The  rule  of  the  canon  law  is  thus  exprefled : 

Linea  tranfverfa  aequalis. 
In  Quoto  Gradu  unufquifque  diftat  a  Stipite;  eodem  inter 
fc  diftant. 

Linea  tranfverfa  inscqualis. 
.   In  Quoto  Gradu  Remotior  diftat  a  Stipitcs  eodeni  diftant 
inter  fe* 
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the'thifd  Are%^ifirmite  degrees,  unlefa  one  perfoa 
te'ti^^&teb^i#'«iiaSi5'  ttr  th^^  There  are 

no  degrees  of  affinrty,  in  propriety  of  fpe^ch,  be- 
diife  no  geneitrtions  of  blood  ;  but,  by  analogy, 
a  r«le  is  applied '  to  them,    viz,     in  whatever  de*'       ,* 
gfec  any  perfon^  is  relited  to  me  by  blood,   in  the 
faEM  degree  isf  the^'confort  of  that  p6rfon  related  to 
me  by  affinitV-C20)f:  -     •        .^      .    *     • 
" "Thid'  ifatronifti,"'  easfbr  to  auOTient  the  reftmintr 
up6h  ihrfrri^e,  in  oi'der  to  inc^eafe  theneceffity- 
of^ dif penfdiioiit^'  ^ wei*e  m)t  pleafed  'with - thefe  rulcsj^    , 
or  With;- %He  civilians'  method  of  computing  de- 
greesi  •  *they  therefore  adopted  the  method  of 
computation  menttbncd  above,  which  bronght  alf 
perfons  within  nearer  degrees    of  kindred  thaii' 
fisefore,  and  extended  their    prohibitions  fe  the 
fourth  degree,  in  the  equal  collateral  line,  and 
even  further  in  the  unequal.     Not  content  wi^ 
(theife^  alterations,    they  invented  new  reftraints, 
suififtg'^  from   fpiritual   relationihip,    i-.    e.    from 
having  the  fame  godfathers  or  godmothers,  and 

■V- 

Extended  their  proliibitions  to  the  feventh  <kgree 

,  r  ^    ,  •  r      . 

('i9)'By  perfons  iJi  toco  parentis  to  us,"  the  Roman  Law 

tiieant  perfons  nearer  the  common  ftbck  than  we  are.         * 

(20)  Yet  feme  exceptions ;  by  thefe  rules  coufin  ger-^ 
mans  might  marry, '  yet  often  forbidden  by  the  Emperors 
before  Juftintan.  A  man  might  marry  his  niece,  not  his 
Hunt.  Yet  the  niece  was  prohibited  after  the  time  oif  Coa* 
ilantine,  t  fuppofe  for  being '  within  the-  levltical  de^ 
Jre«. 
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of  this  relation,  until  tlie  ocMWcil  «£  Trent  re-*- 
ftii^ied  the  prohibitions  of  marriag^^,  af ififlgv  from  ( 
Tjaptifm,   to  the  fecond  degree. 

Although  inf hefe  countries  the  method  of  the  can- 
onifts  in  computing  degrees  is  adopted  with  refpe6b 
to  real  eftates,  and, that  of  the  civilians  as  to  per- 
fonal,  yet  neither  are  applied  , to  the  difabilijti^s 
of  marriage.  A  ftatute  of  Hen.  VIJL  wtiicii  isr 
in  Ireland^  33  qap.  3,  has,  ordained  that  no  de- 
gree of  kindred  ihall  be  a  prohibition  ta  marry,- 
except  fuch  as  is  made  .prohibitojy  by .  Gqd':S 
cxprefs  law,  of  fuch  as  comes  within  the  fame 
:  reafon.  Th^ :  degrees  of  kindred  therefore^  U>. 
which  we  are  to  look,  to  know  whether  marri- 
age  be  prohibited  on  account  of  coniknguinity 
or  affinity,  are  the  levitical  degrees.  .The  inabilitjfi 
to  marry  perfons  who  are  in  loco  parentum^  do^s^ 
not  e^ift  with  us  (21). 

Marriages  were  prohibited  by  the  civil  law  as 
indecorous,  1ft  between  fenators  and  emancipa- 
ted, flaves,  or  other  perfons  of  mea^  condition. 
2d,  Between  a  man,  and  a  woman  who  was  an 
aftrefs,  a  proftitute,  an  adultrefs,  or  who  had 
been  convifted  of  heinous  crimes.  3d,  Be- 
tween parties  who   had  committed  adultery  to- 

(2i)  A  man  had  married  his  great  uncle's  wife;  a  libel 
was  exhibited  againft  him  to  annul  the  marriage.  Prohibi-' 
tion  was  obtained,  for  it  is  within  the  levitical  degrees;  yet 
{he  was  to  him  loco  parentis. 

Dr.  Harrifon  v.  Burwcll,  Vaughan. 
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gether  (22).  4th,  Between  the  raviflier  ahd  th? 
raVifhed.  The  firft  prohibition  as  to  fenators, 
however,  was  taken  away  by  Juftinian.  The  fe- 
cond  and  third  are  unknown  in  thS  canon  law, 
or  in  our   compion  law. 

Noxious — Firft,  marriages  were  prohibited  a- 
inong  the  Romans  as  noxious,  between  Chrif- 
tians  and  Jews.  To  this,  forbidding  the  inter- 
marriages of  proteftants  and  papifts,  may  bear 
fome  comparifon  as  to  their  policy. 

Secondly,  Between  guardians  or  their  fons,  and 
their  female  wards,  before  they  have  rendered  an 
account,  and  between  provincial  governors,  or 
other  public  officers  in  the  provinces,  and  pro- 
vincial women  (23), 

Thirdly,  The  marriages  of  the  clergy,  or  others 
who  had  made  a  vow  of  chaftity.  But  this 
muft  be  confined  to  marriages  fubfequent  to  their 
entering  into  the.miniftry,  for  marriages  con- 
trafted  before,  were  not,  by  the  civil  law,  dif- 
folved  on  taking  orders,  and  thofe  in  the  latver 
orders  might  marry  once  after  being  ordained* 
See  Code,   lib.  3.  tit.  19.    ' 

Fourthly,  Between  perfons  who,  or  one  of 
whom,  were  married  already  to  fome  other,  ftill 
living. 

« 

(22)  This,  though  often  fpoken  of  in  the  houfeof  lords, 
;iever  has  been  enafted  in  thefe  realms. 

(2^)  Compare  with  this  policy,  the  ancient  laws  forbid- 
ding marriages  between  the  irifh  and  engliflu 

VOL.  I.  F 
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I  By  the  civil  law,  polygamy  is  exprefsly  forbid- 
den. In  thefe  countries  a  former  marriage  not 
only  invalidates  a  latter^  but  fubjefts  the  party  to  . 
the  penalties  of  felony,  unlefs  there  has  been  a  pre- 
cedent reparation  a  menfa  Sg  thoro^  which,  though 
it  does  not  confirm  the  fecond  marriage,  prevents 
the  felony.  At  Rome  frequent  attempts  were 
made  to  abolifli  the  laws  againft  polygamy,  but 
without  fuccefs.  Julius  Cosfar  entertained  fuch 
a  defign,  but  did  not  carry  it  into  execution. 
Valentini^m  I.,  wifliing  himfelf  to  take  a  fecond 
wife,  allowed  the  pra6lice  though  it  had  ceafed 
to  be  common.  Juftinian  forbad  it  exprefsly  a- 
mong  the  Romans ;  and  Theodofius,  Arcadius  and 
Honorius,  extended  the  prohibition  to  the  Je^vs 
(24).  Among  modern  civilized  nations,  polygamy 
Jias  fcarce  ever  been  legalized,  not  even  in  Muf- 
co\y:  Charlemagne,  at  that  early  period,  puniflied 
it  as  adultery.  It  is  remarkable,  that  the  Maho- 
metans, at  prefent,  though  they  praftice  it  them* 
fclves,  are  faid  to  forbid  it  to   the  Jews  (2»5)- 

(24)  Among  the  ancient  nations,  the  Perfians,  Atheni- 
ans, P^rtblans,  Thracians,  pradifed  polygamy. 

(25)  This  pradice  his  been  defended  by  appealing  to 
the  practice  of  the  patriarchs,  particularly  Lamech,  and 
of  the  whole  jewifli  nation.  But,  fays  St.  Auftin,  what 
is  that  to  us ;  wc  are  forbidden  by  the  pofitive  rerealcd 
law,  they  were  not.  Befides,  others  maintain  that  La- 
janech  was  fevcrely  reprpached  by  his  confcience  for  this 
aft ;  and  if  it  was  indulged  to  the  Jews  at  all,  it  was  rather 
permitted   to  the    har^fncfs  of  their  hearts,  than  cncou* 


Chap.  I.]  QF  PERSONS.        ^  67 

It  is  not  wrong,  fey  the  polygamifts,  becaufe  it 
'  is  not  contrary  to  the  end  of  marriage,   which  is 
encreafing  the  fpecies.     This  is  not  ^confpnant  to 
experience,  for  it  is  not  found  to  encreafe  po- 
pulation.    Turkey  is  an  inftance  (26). 

It  has  alfo  been  defended  as  neceffary  in  hot 
climates.  The  roman  law  giver  did  not  think  fo, 
for  he  enabled  thefe  prohibitions  for  the  meri- 
dian of  modern  Turkey.  A  defence  of  the 
pra6lice  has  been  lately  attempted  by  a  doftor 
Madan,  whofe  work  has  not  even  the  merit  of 
novelty;  the  fame  notions  having  been  broached 
long  before  by  Lyferus,  a  native  of  Saxony,  who 
wrote  about  ltf83.  Succeffive  polygamy  (27) 
fubje6led  perfons  at  Rome  to  fevcral  penalties 
and  incapacities.  By  the  canon  law  it  is  efteem- 
ed  indecorous,  but  not  forbidden.  Marriage 
within  the  year  of  mourning  is  feverely  con- 
demned by  both. 

raged,  as  was  the  cafe  with  refpeft  to  their  divorces.  Vid. 
St.  Matthew,  ch.  19.  v.  8.  Texts  quoted  againft  it  are, 
from  Genefis,  ch.  2.  v.  18.  where  two  only  were  joined 
together,  &c.  and  i  Corinth,  ch.  7.  v.  2.  Let  every 
man  have  his  pw:n  wife,  and  every  wonaan  her  own  huf- 
band.  'Arguments  againft  polygamy,  from  the  confufion  it 
introduces  into  families — from  the  negledt  of  th/e  childrens' 
education,  &c. — ^See  alfo,  Vinnius,  p«  49*; 

(26)  China  feems  an  inftance  to  the  contrary. 

(27J   By  fucceffiv€  polygamy  is  meant,   a    fubfequcnt 
marriage  after  the  death  .of  the  firft  confort. 
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I  have  now  gone  through  the  caufes  which^ 
according  to  the  civil  law,  rendered  perfons  una- 
ble to  contr^  marriage;  and  have  claffed  them 
as  that  law  does,  under  fuch  as  are  attended 
with  turpitude,  and  fuch  as  are  not.  The  more 
ufual  divifion  of  thefe  drfabilities  in  the  englifli 
law  is,  into  canonical  and  temporal.  The  former 
are  confahguinity,  affinity,  impotency  and  pre- 
contra6l.  Thefe  render  the  marriage  voidable  by 
f  fentence  of  the  fpiritual  court,  if  j»afled  in  the 
*  life-time  of  the  parties,  but  not  after.  The  latter 
render  it  ipfo  facto  void,  and  are,  want  of  age, 
prior  marriage,  idiocy  or  lunacy,  want  of  con- 
fent  of  parents  or  guardians   (28). 


(28)  This  diftinftion  between  marriages  void  and  void- 
able, not  having  befen  fufficiently,  in  my  Opinion,  explained 
by  rudlmental  writers,  not  excepting  even  the  two  learn- 
ed writers  who  have  filled  the  vinerian  chair,  I  will  beg 
leave  here  to  infert  my  ideas  on  the  fu.bjefl'. 

Void  and  voidable  marriao;es  differ  little  as  to  their  effects, 
when  the  latter  is  actually  avoided;  for  example,  if  a  marri- 
age be  avoided,  as  being  within  the  levitical  degrees,  or 
'  of  a  minor,  having  a  certain  fortune,  under  the  ftatute  in 
this  country,  the  fentence  has  a  retrofpeft,  arid  makes  it 
void  ab  initio ;  but  if  no  fuch  fentence  during  the  life  of 
the  parties,  in  the  firft  Cafe,  or  within  a  year  in  the  other, 
the  marriage  is  good,  and  never  can  be  avoided  afterwards* 
It  is,  therefore,  until  fentence,  a  marriage  both  de  faSfo 
and  dejurey  and  fo  for  ever  if  no  fentence  within  thofe  li- 
mited times  ;  but  a  fentence,.  if  paflfed  within  thofe  periods 
againft  it,  has  a  retrofpe<Jl,  and  totally  deftroys  its  de  Jure 
cfFeds  from  the  beginning  5  it  i$  in  its  origin  J/  jure^  and 
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.  We  now  proceed  to  the  third  grand  requifite  to 
a  valid  marriage,  viz.  that  the  parties  fliould  a6lu* 
ally  contra^ ;  under  which  head  co§ies  alfo  the 
eonfideration  of  precontract :  thefe  contrafts  natu-^ 
rally  divide  themfelves  into  contrads  de  pree/enti, 
and  contrich  dejutura ;  the  former,  in  the  romau 
liaw,  made  and  forjned  a^ual  marriages,  though 
of  the  unfolemn  fort,  without  any  aftual  cere- 
mony neceffarily  attendant  on  them.  The  latter, 
being  promifts  of  future  marriage,  were  ufually 


may  for  ever  be  fo,  or,  e  contra^  all  its  de  jure  cffei^s  may' 
be  deftroyed  ab  initio  by  a  fubfequent  fcntence. 

To  explain — ^The  iflue  of  perfons  marrying,  though  within- 
the  levitical  degrees,  are  legitimate,  (a  de  jure  efFe£t)  if  no 
fentence  during  the  life  of  the  parties ;  if  there  be  fuch  fen- 
tence,'  are  baftards*  Now  mark  the  dilFerence  pf  a  void. 
marriage,  as  e,  g.  for  bigamy  or*  idiotifrnj  it  never  was  de, 
jurey  it  was  void  ab  initio^  the  fentence  does, not  m^fke  it 
void  ab  initioj  it  only  declares  it  to  have  been  fo;  in  thefe 
cafes,  therefore,  a  fentence  is  not  neceflary ;  nor  do  I  think 
it  more  fo  in  cafes  of  marriages  by  force  and  eompulfion^  how^ 
ever  it  may  be  prudent ^  though  Mr.  JVoodefon  feern$  of  a  con^ 
trary  opinion. 

Lord  chief  juftice  Hale  fays,  the  fentences  of  the  eccle-^ 
fiaftical  courts  do  fometimes  introduce  a  real  eiFedt,  withoHt 
any  other  execution ;  as  a  divorce  a  vinculo  matrimonii  for 
cpnfanguinity,  or  frigidity,  doth  induce  a  legal  dillblution  of 
the  marriage,  fo  a  fentence  of  deprivation  from  an  ecclefi- 
aftical  benefice  doth,  by  virtue  of  the  fentence,  without  any 
other  coercion  or  execution,  introduce  a  full  determination 
of  the  intereft  of  the  perfon  deprived.  Hijiory  of  the  Common 
lawy  p.  33. 
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attended  with  the  dcpofit  of  an  arrha^  or  earned, 
which,  on  breach,  was  forfeited  (29), 

The  canoB  law  confidered  them  with  a  more 
eurious  eye,  (and  as  contrad»  de  pncfenti  were 
prefent  matrimonial  agreements,  wanting  nothing 
which  the  parties  could  contribute  to  form  a  mar- 
riage, but  not  celebrated  by  a  prieft)  it  confidered 
,  them  as  marriages  in  confcience,  and  compelled  a 
j  celebration  in  fack  eccle/iddf  extending  the  fame 
privilege  to  contra6ks  defuturo,  if  followed  by  con- 
fummation.     Thefe  rules  of  the  canon  law  were 
early  adopted  in  England,  and  precontrafts,   fo 
circumftanced  as  above,  invalidated  future  marri- 
ages.     The  law  in  this  refpeft  in  England  under- 
went various  changes,  until  ultimately  the  mar- 
riage aft  forbad  the  enforcing  of  any  fuch  con- 
trads;    and  thus,  by   implication,  ^boliflied  the 
impediment  of  precontraft.     We  have  not  that 
aft  in  Ireland,  but  we  have  an  aft,   12  Geo.  L 
.  ch.  3.  which  enafts,  that  no  contraft  without  con- 
fummation,  fliall  be  of  any  force  towards  making 
void  a  fubfequent  marriage  confummated. 

Ultimately,  the  mere  confent  at  Rome  made  a. 
marriage,  without  any  outward  ceretnony  wha^t- 

(29)  Pfomifes  to  marry  are  ^Ifo  the  fubjeQs  of  adlions  in 
temporal  courts,  but  muft  be  diftinguifhed  from  promiffcs 
iji  confidcration  of  marriage,  as  to  pay  money,  &c.  thefe 
latter,  by  our  ftatute  of  frauds,  are  invalid,  unlefs  in  writ^ 
ing,  and  figned  by  the  parties,  or  their  agents,  properly 
authorifed.   Statute  of  frauds  is,  in  Ireland,  17  W.  III.  ch, 

_  • 

12.^  in  England^  29  Car.  IL  ch.  3. 
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ever;  yet,  to  pioducc  certain  legal, effiefts,  the 
marrmge  muft  have  been  celebrated  with  certaia 
forms  and, rites,  oi:  eftabUihed  by. time;  fiich  marr 
tiages  were  called  fplemn(30),  and  were  of  three 
kinds,  confarreation,  coeniption,  and  ufe: 
eonfari^eation  was  attended  with  facrifices,  and 
eating  in  communion  of'  the  fame  bread j  in  pre*- 
fencie  of  a  pontiff^  or  fiamen  dialis,  and  ten  wit- 
neffes;  it  was  the  naoft  folemn  and  religions'  form, 
and  the  woman  thus  married  partook  of  all  her 
hufband  9  .(fortunes  and  facrifices;  it  was  in  the 
earlier  times  com niorn  to  all,  but  afterwards  cour 
fined  to  pk^iefis  and  pontiff^  only,  or  thofe  whofc 
children  wei^  defined  fbr  the  prieftliood ;  it  ceafed 
to  be  commonly  ufed  about  the  time  of  Tiberiiis; 
Coemption  was  a  fiction  whereby  the  parties  were 
fuppofed  to  purcharfe  each  other,  and  each  of  them 
laid  down  a  piece  of  money  for  that  purpofe  be^ 
forie  priefts  ind  M'itneffes ;  hence,  the  concubine, 
who  was  not  an  harlot,  but  a  kind  of  inferior  wife, 
^like  the  wife  a  main  gauche  in  Germany  (31), 
was  called  uxor  gratuita,  as  not  being  married  by 

(30)  Thcfe  (blemn  marriages  were  properly  mpti^% 
tboiigh  that  word  fom^times  fignifies  the  nuptial  banquet* 
Taylor  diftingiiiiflies  it  from  matrimoniumi  difierently  from 
Heineccius. 

(31)  This  marriage,  called  mofganatic  in  Germany,  is 
when  a  noble  perfon  nmrrie^  a  perfon  of  inferior  condition  1 
her  children  do  not  inherit,  but  her  cbara£ler  is  unfpotted^ 
and.  her  buftand  obeyjs  the  im^ulfe  of  his  love  wi(4u)«t  facri* 
firing  his  pride, 

r4  . 
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coemption  of  purehafed.     Sdly.  Ufe  or  cohabita- 

^  tion,  which,  if  continued  for  a  year,  mariti  animo, 

conftituted  atfolemn  marriage.     Before  the  year 

ended,  the  wife  was  matrona;  afterwards,  mater*' 

Jamilias(9i). 

In  all  thefe  folemn  ways  of  marriage,  the  wife 
was  faid  in  manum  convenire^  that  is,  the  huiband 
acquired  a  power  very  fimilar  to  the  paternal,  both 
as  to  her  perfon  and  eftate,  which  became  fo  dif- 
taftefui  to  women,  that  latterly  they  fell  into  dif^ 
ufe,  and  mere  confent  (which  was  to  be  gathered 
by  any  cohclufion  that  could  be  made)  without 
any  jite  or  ceremony,  was  the  ufual  method ; 
wives,  therefore,  to  avoid  the  folemn  eflfeds  of 
cohabitation,  contrived  to  be  abfent  three  night* 
in  each  year,  for  a  marriage  was  not  eiFe6l;ed  by 
ufe  in  lefs  than  a  year,  and  that  uninterrupted  for 
more  than  two  nights,  So  that  marriage  bjr  ufe, 
Pr.  Taylor  truly  obferves,  was  like  taking  on  trial, 
or  being  upon  liking,  unti|  ratified  by  a  year's 
pohabitatiou, 

(32)  This  is  commonly  faid  to  be  the  law  of  Scotland, 
but  1  think  it  fefeft  to  tranfcribe  the  words  of  one  of  their 
legal  writers  j  ♦*  Marriage  in  Scotland  is  fully  pei^feftpd  by 
confent,  which,  without  confummation,  founds  all  the  coii* 
iugal  rights  and  duties."— £;^/«tf,  book  i.  tit,  b.fgc.  2. 

Tfi  is  not  necelTary  in  that  coiintry,  tb^t  marriage  fhpuld  bo 
f^elebrated  by  a  clergyman,  the  confent  of  parties  may  b^ 
{leclared  before  any  magiftrate,  or  fimply  before  witnefies  \ 
^nd  (hoMgb  no  formal  j:Qnfent  fk9\x\i  fippf af,  marriage  is  pre? 
fifmed  from  cobs^bitiQi^^ 
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It  remains  to  note  fome  ceremonies  which  at- 
tended the  a3;ual  marriage  among  the  Romans. 
The  bride's  hair  was  dreffed  after  tljp  manner  of 
the  veftals ;  a  yoke  was  put  round  the  necks  of  the 
married  couple,  whence  canjugium;  a  ring  was 
fent  to  the  bride;  the  bride  was  torn  from  the 
mother,  who  made  a  feigned  refiftance,  m  me- 
mory of  the  rape  of  the  Sabines ;  fhe  was  then 
carried  to  the  hufband's  houfe,  domum  deduSa, 
the  frieads  finging  before  her,  Hymen^  O  Hy^ 
jnemee;  at  the  portal,  fire  and  water  were  prefented 
to  her,  intimating  that  flie  mud  ihare  her  huf- 
band's fortunes  and  facrifices;  fhe  was  then,  with 
certain  rites,  made  participator  of  the  proted;ioa 
of  his  lares  and  penates,  which  was  called  Sacr^ 
rumCommunio^  and  which  gave  an  inheritance  in, 
and  4  right  of  fuccefiion  to,  his  facred  rights,  and 
alinofi,  by  neceffary  confequence,  to  thofe  which 
were  temporal;  and  hence,  as' the  lares  could  not 
be  moved,  the  domum  deduStio  (33)  became  a  nci 
ceffary  pare  of  the  rites  and  cuftoms,  from  whence 
the  man  was  faid  duceix  uavrcm^  as  the  woman  nu- 

,  r  ^  ■ 

ft  « 

(33)  The  domum  diduSiio^  was  the  only  ceremony  of  old 
ta  England  $  bq/otic  the  time  of  Innocent  IIL,  there  was  no 
folemnizatipn  of  marriage  in  the  church,  but  the  man  came 
to  the  houfe  where  the  wopan  inhabited,  dj^idUd  her  hornets 
bis  own  houfe.     Sec  Moor, .  170. 

In  Scotland  they  have  the  marriage  by  ufe;  living  to* 
gether  as  man  and  wife,  or  declaring  themfelves  fo  before 
wttnefTes,  makes  a  valid^  though  informal  marriage*  It 
|ic^d  not  be  celebrated  bjr  a  clergyman. 
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here.     Whoever  wiilies  to  know  more  of  this  cere- 
inonialy  mult  confult  Heinecchis,  Teraffon,  &c. 

Thefe'  cerfinonies  of  courfe  ceafed  after  the 
empire  became  Chriftian ;  but  it  does  not  appear 
that  they  were  fucceeded  by  celebration  by  a  perfon 
in  holy  orders,  for  marriage,  as  is  obferved  in  the 
foregoing  note,  was  not  celebrated  by  the  clergy 
till  the  time  of  Innocent  III. ;  until  that  time, 
therefore,  mere  confent  and  corltra^,  to  be  col- 
le6ted  as  was  faid  above,  from  variety  of  circum** 
ftanccs,  made  a  marriage. 

Let  us  now  fee  what  circumftances  are  required 
(befide^  an  aftual  contrail  between  parties  willing 
and  able  to  contract)  to  the  validity  of  a  marriage 
by  the  laws  of  England  and  Ireland. 

Marriage  muft  be  preceded  by  a  publication  of 
banns,  or  by  a  licence  obtained  (34) ;  and  muft  be 
performed  by  a  perfon  in  orders,  in  a  parifh  church 
or  chapel,  unlefs  by  a  fpecial  difpenfktion,  and 
Airing  the  canonical  hours,  i.  e.  between  eight  and 
twelve  iA  the  forenoon. 

The  omiffion  of  any  of  thefe  requifites,  except 
that  which  relates  to  canonical  hours,  is  made 
•  » 

(34j  Before  the  granting  of  an^  licence,  fay  the  letter 
of  the  canons,  two  known  ^erfons  moft  fwear  to  parents 
confent;  hence  I  have  faid  above,  it  is  requiftte  at  4iny  age 
to  a  marriage  by  licence  j  but  from'  the  general  context  of 
the  canons,  it  is  natural  to  fupp6fe,  their  fpirit  extended 
only  to  perfons  under  twenty-one;  one  of  the  parties  alfo 
ffiLult  fwear  there  is  no  impediment,  and  a  bond  muft  be  en- 
tered into  to  thefe  eiFe£ts» 
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fatal  to  the  marriage  in  England  by  a6l  of  par- 
liament In  Ireland^  though  it  makes  the  omit* 
ing  parties,  and  particularly  the  perjpn  celebrating 
the  marriage,  fubjefl;  to  penalties,  yet  none  of 
thefe  requifites  are  eflential  to  the  marriage,  ex^ 
cept,  that  it  be  performed  by  a  perfon  in  order^i^ 
which  rule  itfclf  is  po^iivi  jurig,  marriage  not 
having  been  celebrated  by  the  clergy  in  the  earlier 
times;  and,  formerly,  it  was  held,  that  a  mar*- 
riage  by  a. lay  man,  erroneoufly  inftituted  to  a  cure, 
was  good  (35).       ' 

(35)  But  it  muft  not  be  conceived,  that  the  marriages  of 
proteftapt  feftaries  muft  be  by  a  clergymaia  of  the  church 
of  Englandj  if  their  marriages  are  folemnized  according  to 
their  own  rites,  and  both  parties  are  of  the  fame  perfuafion, 
they  are  good  to  all  civil  effects;'  for  inftance,  to  fupport  art 
ejeftmcnt  where  legitimacy  comes  in  queftton,  or  an  adlion 
for  criminal  oonver&tion;  but,  if  they  cometocntitliethenr* 
lelves  to  any  rights  in  the  ecciefiaftical  courts,  as  to  admi* 
niftration,  they  muft  prove  a  marriage,  according  to  the  ec- 
cbflaftical  law.  X  Salk.  p.  119.;  this  is  the  cafe  in  £ng« 
land,  and  was  fo  in  Ireland  before  the  21  &  22  Geo.  llf. 
ch.  25,  which  enads,  that  all  marriages  celebrated  betweea 
protcftant  diffenters  by  protefta?nt  diffehting  miftifiei«  and 
teachers,  feall  be  as  valid,  ahd.the  parties  entitled  to  e¥cry 
Hght  as  much,  a9  if  foiemtiixed  by  a  clergyman  of  the 
church  of  Ireland ;  to  this  aft  one  main  objeftion  "W^  evfc 
detit,  that'  the  meaning  of  protcftai^t  diffenter  not  fceiftg  fufc 
iicientiy,  if  at  all,  defined,  members  of  the  church  of  £fig^ 
land  might  call  themfeives  proteftimt  ^iTenters  fot  this  ^o 
tftcular  purpofe,  and  thus  evade  the  laeceffity  of  banns  ^  V^ 
cence  \  hut  ftr  the  abk  fr&ieji  againji  this  iiJi^  fif!*^  h  ^ 
ffnc^mmon  mmker  ^f  ftert,  jef  the  ^ffptndix^ 
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Omiffion  of  any  other  of  the  circumftances/ 
above  enumerated,  merely  fubjefts  the  clergyman 
oflFending  to  penalties  prefcribed  by  the  canons, 
Wz.  of  deprivation,  or  degradation,  without 
breaking  the  bonds  of  matrimony,  in  this  king- 
dom. 

Having  now  enumerated  the  various  modes  of 
'marriage,  and  the  impediments  (S6)  to  this  con- 
traft,  method  would  lead  me  to  defcrrbe  its  legal 
confequen^es ;  but  it  may  be  ufeftil,  previoufly/ 
to  note  forae  mifcellaneous  fubjefts,  not  Reducible 
to  any  of  the  preceding  heads.  Thefe  relate  to 
offences  againft  the  rights  of  marriage— to  the 
penalties  of  illicit  and  clandeftine  marriages— to 
conditional  reftraints  on  marriage,  and  to  mar- 
riage brocage  bonds,  or  agreements. 
.  Forcible  marriages  and  abduflion  were,  by  the 
roman  law,  confidered  as  equally  criminal  with 
Tape,  and  each  of  thefe  otFences  was  punifhed  with 
death.  With  us,  the  law  on  this  head  depends  on 
various  ft^tutes(37). 

• 

J  (36)  Among  thefe  impediments  one  has  been  omitted,  not 
very  generally  noticed;  the  canons  forbid  clergymen  to 
marry  perfons  who  cannot  fay  the  creed,  Lord's  prayer^  and  • 
Stn  commandments;  might  not  the  fafhionable  world  be 
ibmetimes  puzzled  by  a  clergyman  ftri(^ly  obeying  thijs 
.dictate. 

-  (37)  By  10  Car.  I.  Jriih,  taking  or  conveying  away  a 
-maid  or  woman  child,  unmarried,  within  fixteen,  if  done  by 
':aiiy:perfo|i  above  fifteen,  punifhed  with  two  years  imprifon-^ 
uacnt;  taking  away  and  deflowcrjng,  or  marrying,  fuchper* 
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As  to  illicit  marriages,  the  itiftitutes,  after  re*- 
citing"  the  prohibitions  of  marriage,  declare,  that 
if  any  perfons  prefume  to  cohabit  in  contempt  of 
the  rules  above  recited,  they  fliall  not  be  deemed 
huiband  and  wife;  neither  fliall  their  marriage,  or 
any  portion  given  on  account  of  fuch  marriage, 
be  deemed  valid.  The  code  added  alfo  pecuniary 
mul6ls,  infamy,  et  cum  infamia  pccnamjiupri (^3S), 
which  was  confifcaiion  of  half  the  goods. 

Our  laws  bear  a  ftrong  general  analogy ;  they, 
in  numerous  cafes,  make  clandeftine  marriages, 
and  thofe  illicit,  (whether  fo  from  attention  to 
the  law  of  God,  natural  or  revealed,  or  from  rea- 
fons  of  (late)  void  or  voidable — and  where  they 

fon,  five  years  imprifonment;  the  woman  lofcs  any  lands 
ihe  might  have  during  her  life. 

By  6  Anne,  ch.  i6,  fcducing  and  marrying  heirefles  under 
eighteen,  puniihed  by  three  years  imprifonment,  and  their 
«ftates  vefted  in  truftces.  By  the  fame  aft,  if  any  maid  or 
woman  he  carried  away  by  force,  and  afterwards  married  or 
defiled,  with  or  without  her  confenty  felony  without  benefit  of 
clergy.  The  englifli  ftatutes,  on  thefe  fubjefts,  are  too 
well  known  to  require  to  be  inferted  here. 

(38)  Stuprumejiy  quod virgini  vel vidua  bonefte  viventi  fine 
vi  infertur — this  is  its  definition  in  the  pandeAs;  which 
Wood  thus  explains,  Stuprum^  fays  he,  is  when  an  unmar-* 
ried  man  lies  with  an  unmarried  woman  who  lives  in  repu* 
tation,  and  is  notfufpeded  to  be  a  common  proftitute.  Vi- 
oknce,  however,  did  certainly,  in  fome  cafes,  make  an  in» 
gredient  in  the  offence  of  Stuprunty  fo  that  it  feems  a  wor4 
of  various  fignifications.  Its  meaning  has  been  frequently 
4ifputed  by  the  interpreters  of  college  ftatutes. 
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tJo  not,  they  annex  penalties  to  the  parties,  or  to 
liie  prieft  celebrating  the  nuptials  (39), 

(39}  I  think  u imneceflary  to  infert  an  account  of  tbefepb- 
nalties,  as  exifting  in  England  ^  they  being  fo  generally 
known.  The  law  of  Ireland  is  now  become  interefting  to 
the  englifh  lawyer,  and  is  lefs  promulged. 

The  penalties  there,  as  to  clandeftine  marriages,  are  prin- 
cipally to  be  found  either  in  the  canons,  where  they  relate 
chiefly  to  the  minifter  celebrating  them  without  banns  or 
licence,  and  fubje£t  him  to  deprivation  if  beneficed  i  degra- 
dation if  not;  or  in  the  ad  6ch  Anne,  ch.  16,  which,  where 
the  hufband's  father  has  fifty  pounds  a  year  in  lands,  or  five 
hundred  pounds  perfonal  eftate,  and  by  fubtle  means  the 
marriage  is  procured,  or  the  party  being  under  twenty-one, 
contrafts  matrimony  without  the  requifite  confents,  difables 
the  wife  from  recover-ing  dower,  thirds,  or  jointure,  fub- 
jeSts  all  acceiTaries  to  thr^e  years  imprifonment,  and  makes 
the  perfon  celebrating  the  marrir-ge,  if  a  beneficed  clergy- 
man, liable  to  deprivation  ;  if  not,  to  trapfportation. 

Our  irifli  laws  rcfpefting  marriages  illicit,  for  reafons  of 
ftate,  relate  principally  to  thofe  between  papifts  and  pro- 
teftants,  and  their  Variations  require  ibme  attention ;  it  is 
no  longer  neceflTary  to  enumerate  them  all,  but  the  principal 
were  the  following;  by  9  W.  III.  ch.  28,  marriage  by  a 
clergyman  of  a  woman  proteftant,  having  freehold  or  leafe^ 
|jold  eftates,  or  in  perfonal  property  five  hundred  pounds, 
to  any  perfon  without  certificate  of  his  being  a  proteftant, 
iubjedled  the  clergyman  to  fine  and  imprifonment,  but  the 
marriage  was  not  void. 

By  12  Geo.  I.,  popifh  prieft  or  degraded  clergyman,  or 
layman,  marrying  two  proteftafxts,  or  a  proteftant  to  a  pa- 
pift,  guilty  of  felony  without  benefit  of  clergy. 

By  19  Geo.  11.  all  marriages  between  proteftants  and  pa- 
pifts,  or  between  two  proteftants,  celebrated  by  a  popifh 

S 
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The  civil  law  permitted  the proxenetaf  or  match 
makers,  to  receive  a  reward  for  their  pains,  C*  5* 
1.  6  (40). 

All  reftraints  on  marriage  were  neld  void  by 
the  civil  law,  and  fo  they  are  by  our  eccl^aftipal 
courts,  the  rule  being  there  alfo,  maritagium  debet 
eje  liberuntf  vid.  3  P.  Wm.  p.  239.  Wrotefley  v. 
Bendifli(41). 

prieft,  are  ipfi  faSIo  void.  Upon  this  claufe  difputes  hare 
formerly  arifen,  whether  it  avoided  all  marriages  between 
proteftant  and  papift,  or-  only  thofe  celebrated  by  a  popifh 
prieft*  If  it  did  not  invalidate  all  fuch  marriages,  I  know 
of  no  other  law  that  did*  It  is  now  only  a  queftion  of  curi- 
ofity,  but  the  fenfe  of  the  legiflature  upon  it  is  fufEciently 
evident,  by  their  thinking  the  aft  of  32  Geo.  III.  ne-. 
ceflary. 

But  the  law  in  thefe  refpefis  is  almoft  entirely  altered  by 
the  ftatute  32  Geo.  III.  ch.  21,  which  repeals  the  above 
a&  of  the  9th  of  William,  and  authorifes  the  intermarriages 
of  proteftants  and  catholics,  provided  they  be  celebrated  by 
a  clergyman  of  the  eftabliibed  church;  and  by  33  Geo.  III. 
ch.  21,  a  popi(h  prieft  may  marry  proteftants,  or  proteftant 
and  papift,  if  they  have  been  previoufly  married  by  a  pro- 
teftant clergyman,  otherwife  the  marriage  is  void,  and  the 
prieft  fubje£t  to  a  penalty  of  five  hundred  pounds. 

(40)  Marriage  brocage  bonds,  and  agreements  to  reward 
pcrfons  procuring  a  marriage,  are  entirely  forbidden  with  us, 
and  vacated  by  courts  df  equity. 

(41)  A  condition  in  reftraint  of  marriage  prevails,  e.g.  a 
conditional  legacy  is  forfeited  if  there  be  a  devife  over  to 
another  perfon,  in  failure  of  condition ;  but  even  fo,  our 
jcouxts  of  equity  have  uniformly  leaned  againft  thefe  re- 
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We  maft  not  conclude  this  chapter  without  ob- 
fcrving,  that  befides  the  honours  and  rewards  an- 
nexed to  marriage  at  Rome,  fuch  as  thejw^  trium 
Uberorum^  which  conveyed  various  privileges  and 
exemptions,  the  laws  actually  compelled  marriage 
by  punifliing  celibacy  Aviih  fine,  and  it  was  a 
branch  of  the  cenfor's  office  to  put  it  in  execu- 
tion ;  on  the  fame  principle,  a  parent  could  not 
difinherit  a  daughter  for  incontinence,  for  whom 
he  did  not  provide  a  huiband  before  twenty-five; 
even  the  childlefs  loft  one-half  of  a  legacy  be- 
•queathed,  the  other  efcheating  to  the  exchequer. 
But,  in  later  times,  the  privileges  attending  the 
parent  of  three  children  were,  by  a  benign  fiftion, 
cxtende<l  to  others. 

It  muft  alfo  be  noted,  that  the  man  who  had 
not  a  wife  might  lawfully  have  a  concubine,  but 
not  both  together.  The  pppes  of  old  authorifed 
concubines;  and  it  appears  by  our  legatine  confii- 
tutions  they  were  ufual  with  the  clergy. 

A  concubine  does  not  mean  in  the  civil  law  a 
harlot;  the  concubine  was  a  perfon  taken  to  co- 

• 

flraints,  and  anxioufly  endeavoured  to  conflrue  them  as 
meant  only  in  terroremy  or  to  find  out  fome  virtual  compli- 
ance ;  and  if  the  conditioh  be  confent,  that  confent,  if  de- 
nied without  reafbn,  is  not  regarded.  Devifes  over  are, 
however,  fometimes  conlidered  in  the  light  of  a  forfeiture, 
nor  has  the  party,  when  it  is  a  forfeiture,  any  caufe  to  com- 
plain, if  already  well  provided  for  by  the  fame  will ;  and, 
therefore,  if  it  be  in  fuch  a  cafe  a  condition  precedent  to  a 
marriage,  it  cannot  be  got  over. 
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habit  in  the  manner,  and  under  the  charaAer,  of 
a  wife,  but  without  being  authorifed  thereto  by  a 
legal  marriage.  Concubinage  was  confined  to  a 
fingle  perfon — was  of  perpetual  obligation  as  much 
as  marriage  itfelf — was  a  fpciety  recognized  by  the 
laws,  and,  in  general,  entered  into  between  per- 
fons  who,  by  laws  of  policy,  were  forbidden  by  the 
ftate  to  marry  together  for  want  of  quality  or  for- 
tune— the  concubine  might  even  be  accufed  of 
adultery.  Thefe  chara6lers  Ihew  how  widely  mif- 
taken  we  ihould  be,  if  we  annexed  the  idea  of 
immodefty  and  contempt  to  the  name  of  concu- 
bine among  the  ancientsj,  as  we  do  in  modern 
times. 
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HUSBAND  AND  WIFE  CONTINVED. 

« 

ri AV I N  G  treated  in  the  laft  chapter  of  the 
niethod  by  which  marriages  were  formed  among 
the  Romans,  I  proceed  to  confider  their  legal 
confequences,  and  afterwards  the  ways  in  which 
this  connection  might  be  diffolved. 

As  to  their  legal  confequences,  we  iliall  find 
many  inftances  of  diverfity  between  the  roman 
law  and  ours.  One  grand  difiin6live  principle 
^  between  the  two  laws  on  this  fubjeft  is,  that  by 
theirs,  hulband  and  wife  were  confidered  as  dif- 
tin6l  peifons,  who  might  have  feparate  eftates, 
contracts,  debts,  and  injuries,  whereas  ours  treats 
them  only  as  one;  fuch  is  their  fuppofed  union. 
On  this  principle  refts  great  part  of  the  variations 
on  this  head,  between  the  two  codes. 

Hence,  in  the  firft  place,  they  might  grant  to 
and  contra6l  with  each  other,  upon  valuable  con- 
fideraiion,  a  privilege  unknown  among  us ;  but 
gifts  between  them,  without  confideration,  were 
invalid,  left  aiFeftion  fliould  be  made  the  dupe 
of  art,  and  exceffive  fondnefs  the  inftrumeiit  of 
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ruinous  donation  (1).  On  the  fmnc  principle 
they  might  fue  each  other,  as  they  are  allowed  to 
do  in  thofe  of  our  courts  which  have  chiefly 
retained  in  view  the  imperial  conftitutions,  viz. 
the  couits  of  equity  (2)  and  ecclefiaftical.  This 
liberty,  however,  was  fo  far  reftrained  at  Rome, 
that  the  hufband  could  not  have  an  a6iioa 
againft  the  wife,  implying  infamy  or  turpitude. 
If  a  divorce  indeed  took  place,  ihe  might  be  con- 
vened for  goods  previoufly  by  her  taken,  in  an 
aftion  rerum  amotarurriy  and  if  flie  Hole  his  goods 
lifter  a  divoice,  ihe  was  liable  to  an  a6^ion  of 
theft  (3), 

From  this  power  of  contrading  in  the, wife, 
the  mifchiefs  which  might  be  aj^rehended  were 
obviated  by  rendering  her'  contracts  inoperative 
upon  the  hulband,  as  fully  as  his  were  upon  her ; 
as  they  were  feparate  perfons,  they  were  uncon- 
neded  in  their  agreements  with  others,  and  the  / 
wife  might  fue  aad  be  fued  without  her  hniband^  j 

(i)  Gifts  between  hu&and  and  wife  among  us,  are  often 
fupported  in  equity,  though  the  law  does  not  allow  the 
property  to  pafs,  Fonblanque,  vol.  i.  p.  94.  He  may  give 
by  the  intervention  of  truftees  and  by  will,  i  Black- 
flone. 

{7.)  Vid.  among  many  others.  Brooks  and  Brooks,  Pre. 
Ch.  24..  Moore  v.  lady  Moore.  J  Atk.  272.  Oxenden 
and  Oxenden,  293. 

(3)  The  phrafe  of  convening,  and  the  exprcffion  an 
a^ioH  af  ifheft^  fo  novel  to  the  ftudent  of  common  law, 
Will  be  explained  in  the  fequel. 
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di  flic  may  ii6\v  in  out  ecclefiaftical  courts  (+)• 
The  fourth  book  of  the  code  exprefsly  declares, 
that  the  hulb|nd  ihall  not  be  bound  by  the  wife's 
debts  or  contracts,  and  gives  the  reafon,  nam 
neminem  alterius  contractu  obligari,  certiffimum  eft. 
The  hufband  was  indeed  obliged  to  maintain  the 
wife,  even  though  he  manied  her  without  a 
wedding  portion  ;  but  this  obligation,  if  violat- 
ed, only  gave  her  a  right  to  fuc  him  for  ali- 
mony, but  did  not  make  him  liable  to  her 
debts  (4). 

As  the  hufband  was  not  anfwerable  for  the 
wifes  debts,  fo  neither  was  he  for  the  injuries 
by  her  committed,  nor  is  he  with  us,  for  the 
union  in  the  Englifli  law  is  merely  a  civil  union^ 
they  do  not  make  one  perfon  when  confidered 
in  a  criminal  light;  with  this  exception,  that 
with  refpeft  to  fome  inferior  offences  (he  is 
fcreened  by  him,  on  the  fuppofition  of  being 
imder  conflraint;  and  as  here  hufband  and  wife 
join  in  a6lions  for  injuries  done  to  her,  fo  at 
Rome  be  was  td  defend  her  from  injuries,  and 
might  profecute  the  author  of  her  wrongs. 

It  might  be  fuppofed  that  hufband  and  wife 
being  thus  feparate  peifons,   might  be  witnelTes 


(4)  With  rcfpedl  to  the  efFefts  of  his  debts  upon  her 
cftates,  or  his  power  over  her  eftates,  that  part  of  the  fub- 
]t&,  will  be  found  in  its  proper  place,  under  the  head  of 
Title  by  Marriage,  in  the  fccond  book,  which  treats  of 
Rights  to  Things. 
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for  or  againil  each  other.  They  could  not  (5)  ; 
which  feems  to  confirm  the  opinion  of  Dr.  Chrif- 
tian,  in  oppofition  to  Judge  filadkilone,  that< 
fuppofed  union  of  perfon  is  not  the  principal 
ground  of  this  prohibition,  but  the  want  of  in-, 
difterence  naturally  to  be  expeded.  The  Roman 
law  fo  far  apprehended  the  partiality  of  affec- 
tion, and  refpedted  the  peace  of  families,  as  to 
refufe  the  reciprocal  evidence  of  father  and  fon, 
and  brother  and  fitter ;  and  in  France,  Domat 
informs  us,  that  the  depofitions  of  kindred  were. 
reje6led,  as  far  as  the  children  of  coufin  ger- 
mans. 

It  remains  only  to  confider,  among  the  per- 
fonal  effefts  of  marriage,  the  power  of  the  huf- 
band  over  the  wife's  perfon ;  in  this  refpeft  the 
civil  law  did  hot  materially  differ  from  ours,  at 
leafl  in  later  times  (6),  both  allowed  the  huf- 
band  (however  harfh  fuch  powers  may  now  ap^ 
pear,  and  however  juftly  forgotten  in  polite  lif^ 
and  refined  fociety)  to  corre6l  the  wife  with 
moderation  ;  the  civil  law  indeed  was  lefs  atten- 
tive  to  this  moderation  than  ours,  fiuce  it  allow* 
ed,  in  fome  cafes,  Jlagellis  <§'  fujiibus  aaiter 
uxorem  verberare;  but  ftill  there  was  a  limit, 
and  a  certain  degree  of  cruelty  enabled  her  to 

(5)  See  Wood,  315. 

(6)  For  in  earlier  it  gave  the  hufband  a  power  of  life 
and  death  over  the  wife,  for  grievoue  crimes,  as  well  as- 
over  the  children,  Dion.  Halyc.  Plin.  Nat.  Hril,  148, 

o  3 


m  ON  THE  RI6HTS  [Bcxifc  I. 

obtain  A  te^Tkte  maintenance,  6r  even  a  di- 
rorce ;  there  arc  fome  vefti^es  of  old  fevcrity  un- 
der the  empl^ors,  vid/  Stretonius,  Tiberii  vita. 
Tac.  Ann.  2.  13.  S2.  Itmuft  be  obferved,  that 
if  th«  wife  had  not  been  emancipated  by  her 
father^  ihe  remained  in  the  father's  power,  not 
m  the  hufband's,  though  not  fo  far  as  to  give 
her  a  full  power  over  her  property  by  her  fa- 
ther's confent  only,  without  that  of  the  hufband ; 
flie  took  the  hufband's  name  as  daughters  did  their 
father's,  whence  in  infcriptions,   4ntonia  Druji. 

DIVORCE. 

J  come  now  to  qqnfider  how  marriage  m^ay 
be  diffqlved,  and  this  is  either  by  death  or  (Ji* 
vorce(7).  .    . 

(7)  Whoever iCopipareB  the  text  above  with  the  fp]Iow« 
ipg  nptCi  will  fee  how  much  better  this  matter  has  bee^ 
regulated  among  modern  chriftian  nations,  and  how  <Jif^ 
ferently  from  that  lopfe  union  amongft  the  P.omans,  whicl^ 
rhi^ht  be  diflolved  fo  eafijy,  and  upon  fuch  trifling  occafions  j 
in  t*he  firft  place,  even  when  among  us  there  is  reafon  fo^- 
a  reparation,  it  does  not  follow  that  there  Ibould  be  a  tptal 
ftparatlon,  a  fxartial  may  anfwer  the-  purpofe,  which  we 
call  a  rfienfa  ei  ihsra^  from  bed  and  board.  This  does  !not 
give  the  parties  liberty  to  marry,  nor  does  it  baftardife  the 
children  begotten  before  the  divorce,  and  the  parties  may 
Jive  together  again  if  they  pleafe. 

i:.A\ divorce^  vinculo  mafnimanii^  has  all  thefc  efFe^Sj^ 
If  p^de  00  ^ccfittiit  of  canonical  ipipcdiiiients  by  thf  fm^ 
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Plutarch,    in  his  life  of   Romulus,    tells    us^ 
that  he  permitted  an  option  of  divorce  to  nicti, 


The  caur<?s  of  divorce,  a  mmfa  ^  thor/t^  .arc  very 
various,  fuch  as  crueUy,  intokrabje  Ul. temper,  and  fo 
forth,  Biit  the  caufes  for  which  ihe  ^ritual  court  caii 
dtflolve  tl^  oi^iriage  a  vin^af^^  iiryft  befuch  a»  are  eithei; 
i?rQUAd^.xiP^n  the  exprefs  W0|4s  of  the  divine  law,  ojc 
plainly  derive  their  origin  from  that  fource, .  fuch  a$  corw 
fanguinity,  J^ffiftityi  aad  certigiin  c<vp<?feal  iniinpitic$— ^for 
thefe  caufe$  the  njarriage  is  voidable,  .not  void  without  fen* 
tence ;  and  to  avoid  it,  there  fxmft  be  ^  lentence  of  nulli** 
ty,  declaring  it  to  have  been  void.  This  can  only  bQ 
pbtained'duriag  the  life  of  the  parties,  becaufe  it  ispro/aluts^ 
^nimarum.  Even  adultery,  thpygh  the  only  caufe  of  divorce 
aligned  in  the  New  Teftament,  is  not  in  theiplritual  court$ 
a  caufe  of  divorce  a  vinculo^  but  pnly  a  mmfa  ^  thcro^ 
To  obtain  a  divorce  a  vinculo  then,  an  zSt  of  parliament 
muft  be  had,  and  this  is  ufualiy  granted  only  in  cafes  of 
adultery  on^the  part  of  the  woman  ^  but  of  late  years, 
fome  (hameful  caufes  having  been  brought  to  light,  where 
it  appeared  that  the  parties  wiihed  to  be  parted  a  vinculo^ 
in  order  to  marry  again,  and  therefore  had  by  confcnt  laid 
a  fcheme  that  the  woman  fhould  be  detefted  with  the 
adulterer,  and  perhaps  only  with  a  fhiaa  paramour,  par- 
liament has  leaned  a  little  againft  fuch  a£ls,  and  refufed  them 
in  feveral  cafes  where  circumflances  were  fufpicious  i  and 
lord  Thurlow  has  been  particularly  aftive  in  fetting  his 
face  againft  fuch  contrivances. 

The  fame  thing  would  happen  as  to  divorces  in  the 
fpiritual  courts,  if  the  fole  confefljion  of  the  parties  were 
to  be  admitted,  even  though  upon  oath  \  of  this  we  hav9 
an  inftance  in  Mod.  Rep.  2.  p.  315,  The  hufban^ 
and  wife  agreed  tha^t  a  libel  fhould  be  |;iyen  in  againft 
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but  not  to  women ;  there  mud  however  be  a 
caufe,  as  adultery,  attempt  to  ppifon,  &c«  per* 

him)  that  be  had  before  married  her  fifter,  and  they  pro- 
cured the  fifter  to  come  in  and  confefs  thia.  This  pro- 
hibition ag^ft  receiving  the  fole  confeffion  of  parties,  is- 
found  in  the  canon  hw,  and  is  exprefsly  inferted  in  the 
canons  of  oar  church ;  for  in  old  times,  reparations  were 
jnade  among  us  on  this  confeffion,  and  were  then  very  nu- 
merous and  frequent. 

If  the  marriage  be  originally  void,  there  feems  to  be 
no  occafion  for, a  fenttnce  of  feparationj  and  in  that  cafe 
the  wife  is  barred  of  dower,  the  iflue  is  illegitimate,  and 
the  perfons  may  marry  again :  thus^  for  example,  in  the 
cafe  of  bigamyi  Cro.  Elis.  857.  Debt  upon  an  obligation; 
defendant  pleaded,  that  at  the  time  of  making  the  bond,  £ho 
was  wife  to  a  perfon  therein  named.  The  plaintifFlhewed, 
that  that  perfon  had  a  wife  alive  at  the  time  he  married  de- 
fendant, and  there  had  been  a  declaratory  fentence  in  the 
fpiritual  court.  Judgment  for  the  plaintiff,  and  faid  there 
was  no  occafion  for  fuch  declaratory  fentence. 

If  the  marriage  be  voidable  for  canonical  impediments, 
,  then  after  fentence  the  eff^^ls  are  (h^  fgme  as  if  it  was 
ypid  qb  initio^ 

Effects  of  divorce  a  maifa  Sg  thoro^ 

This  does  not  bar  the  wife  of  dower,  nor  baftardife  the 
children,  nor  prevent  the  hulband  from  enjoying  her  pro^ 
perty,  or  whatever  may  come  to  her;  but  he  muft  allow 
her  alimony;  where  indeed  the  divorce  is  for  her  own 
crimes^  the  court,  at  their  direAion,  refufe  her  alimony ; 
and  if  (he  elope,  and  live  with  the  adulterer^  (he  lofos 
dower.  In  the  year  1554,  Burnet  mentions  a  petition 
pf  the  clergy  in  convocation  to  the  upper  houfe,  that 
in  divorces  whkh  are  made  from  bed  and  board,  prOf 
vKlpns  may  b*  made  that  the  innocent  woman  maj'  enjdy 
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haps  drankennefs;  ibr  we  find  from  Dion.  HaL 
kc.  that  the  huiband  could  ieverely  puniih  this 

fuch  lands  and  goods  as  were  her's  before  the  marriage, 
or  that  happened  to  come  to  her  ufe  at  any  time  during  the 
marriage ;  and  that  it  may  not  be  lawful  for  the  hufband, 
being  for  his  offence  divorced  from  the  faid  woman,  to 
interoieddle  himfelf  with  the  faid  lands  or  goods,  unlefs  the 
wife  be  to  him  reconciled.  But  we  do  not  find  any  confe- 
quence  of  this  petition. 

The  children  born  after  a  divorce,  a  msnfa  et  tbcrw^ 
during  fuch  feparation^  are  baftards,  i  Salk.  123.  for  a  due 
obedience  to  the  fentence  fhall  be  intended,  unlefs  the 
contrary  be  ihowed.  But  if  baron  and  feme^  without 
fentence,  part  and  live  feparate,  the  children  (hall  be 
talcen  to  be  legitimate,  and  fo  deemed  till  the  contrary 
be  proved,  for  accefs  Ihali  be  intended  until  the  contrary 
is  fhewn. 

The  canons  direS,  that  in  all  fentences'  of  divorce,  m 
menfa  €$  thire^  there  Ihail  be  a  caution  and  rellraint  in* 
ferted  in  the  body  of  faid  fentence,  that  the  parties  to 
feparated  (hall  live  continently,  and  that  they  fhall  not, 
during  each  others  lives,  contradl  matrimony  with  other 
perfons,  and  no  fentence  is  to  be  pronounced  till  the  par- 
fies  give  fecurity  to  obey  this  reftraint.  At  a  time  when 
a  reformation  of  the  laws  was  intended,  this  fort  of  di«- 
yorce  wai  defigned  to  have  been  taken  away,  and  the 
book  called  I^eformatia  Legum^  which  is  a  (ketch  of  Ibme 
part  of  what  was  propofed,  condemns  this  fpecies  of  di* 
voice  very  feverely,  as  conjiitutio  a  facris  Uteris  allena^ 
Reform  Leg.  28,  6. 

Even  though  the  hufband  has  been  divorced  a  menfa  if 
tboroj  on  account  of  the  incontinency  of  the  wife,  yec  he 
^nnot  marry  again  during  her  life.  Mo.  CiSj.  yet  by  the 
]9W  of  Hc^V^n  h(  might — ^Whofoev^r  (ball  ^ut  away  bil 
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offence,  afteiN  having  laid  ^he  cafe  before  her 
relations.  The  twelve  -  tables  allowed  divorce, 
but  not  without  good  caufe.  Yet,  notwith- 
ftanding  this  perniiffion,  there  was  no  inftance 
of  divorce  at  Rome;  tilt  the  year  U.  C.  about 
500,  when  Spurius  Carvilius  Ruga  parted  with 
his  wife  for  fterility ;  but  afterwards  they  be- 
came beyond  meafure  frequent  Wiv^,_were 
difmiffed,  not  only  for  want  of  chaftity,  or  for 
intolerable  temper^  but  for  the  flighteft  caufes, 
'  Badlus  'jEmilius  difmiffed  his  wife,  affigning 
this  general  vague  caufe,  that  fhc  injured  him; 
^ulpicius  Gallus,  becaufe'his  wife  went  abroad 
barelieaded.  Sempronius  Sophus,  becaufe  flie  had 
gone  to  a  public  fpeftacle  without  his  knowledgd.^j 
and  even  Cicero  Publilia,  becaufe  flie  feemed  tq 
rejoice  at  TuUia's  death.  The  famous  inftancfl'of 
Caefiir  fending  away  Pompeia,  -  becaufe  Csefer^ 
'  wife  ftiould  not  even  be  fufpefted,  is  in  evitv 
one's  mouth.  '  * 

wife,  except  it  be  for  fornicathriy  zni  marry  another,  com* 
mitteth  a^ult^ry.  Matt.  xix.  9.  and  the  refortnatio  leguni 
wpuljd  have  allowed'  another  marriage,  when  'the  divorce 
was.  for  fuch  caufe,  unlefs  both  parties  were  guilty^  and  this 

SI  v'  ♦ 

IS  the  doflrine  of  the  canon  law..  Extra,  lib.  4.  tit.'*  19.' 
c.  5.  t«  l6»  Upon  this  principle,  fome  a£ls  of  parliament 
for'  the  divorce  of  parties  on  account  of  adultery,  have 
cxprefsly  allowed  the  innocent  pQrfons  to    marry   again. 

A£ls  of  parliament  have  never  been  made  to  divorce  a  virf^ 

•1     .      _  ■      '       ■ '  ,       ^ 

culoy  c:?cept  for  adultery. 
[  RecriminatiOji?,  fupported  by.prbqf^  is'a  bar  to  divorce  in 
;  f^S  fpiritual  courts  for  adultery. 
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In  later  times,  wives  had  a  licefice  of  divorce 
at  their  pleafurc,  and  praclifed  it  abundantly,  on 
flight  or  no  caufes.  • 

In  Cicero's  Epiftles,  Coelius  writes  to  Cicero, 
Taulla  Valleria  foror  Triarii,  d'vcortium  Jine  caufa, 
quo  die  vir  e  provincia  venturus  fuerat  feQit,  Nup^ 
tura  eft  D.  Bruto. 

Divorces  were  made  with  certain  folemnities, 
andthefe  folemnities  correfpondedto  the  refpective 
modes  of  marriage ;  if  the  parties  had  been  united 
by  confarreation,  they  were  feparated  by  difFar- 
reation.  It  is  not  clear  what  were  the  ceremonies 
received  upon  this  occafion,  except  that  we  know 
that  this,  as  well  as  confarreation,  was  a  fpecies 
of  facrifice,  and  that  a  corn  cake  was  made 
life  of  in  both.  Plutarch  mentions  this  mod6 
of  divorce,  •  and  from  him  we  learn,  that  it 
was  attended  with  fome  horrid  and  ill  omened 
rites. 

He  fpcaks  of  the  divorce  of  a  Jlamen  diatiSy 
who  was  always,  /  believe^  married  by  confarrea-? 
tion.  Thofe  who  were  married  by  coemption,  were 
divorced  by  remancipation  ;  as  the  form  of  mar- 
riage was  to  buy,  fo  the  form  of  divorce  ^vas  to 
fet  free,  or  to  Tpake  over  to  another.  '  By  thi$ 
form  of  divorce,  Catoof  Utica  efpoufed  his  wife 
IMarcia  to  Hortenfius,  a  remarkable  faflr  tnen-** 
tloned  by  Plutarch ;  as  the  fiftion  was  that  he 
bought  her,  he  might  fell  her  to  another  by 
fiftion.  Thus  we  find  from  Dio.  that  Tib.  Neroi 
gave  lli^.T^r|^'I^vi^^;    even  yf\ii\t  pregnant,    tQ 
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Auguftus ;  in  the  fame  manner  thai  a  father  was 
nfed  to  give  his  daughter.  If  a  wife  was  ob- 
tained by  uf<%  {lie  had  it  in  her  power  to  divorce 
herfelf,  by  being  abfent  from '  her  huiband  three 
nights  before  the  end  of  the  year.  The  very 
abfence  conftituted  a  divorce.  In  later  times,  the 
ceremonies  of  divorce  were  few  and  very  fimple* 
Breaking  the  tabutce  dotales,  as  appears  from  Taci- 
tus, Ann.  11.  30.  depriving  her  of  the  keys,  which 
were  always  delivered  to  her  among  the  forms  of 
marriage,  and  fending  her  a  meffage  in  a  certain 
form  of  words,  both  verbally  and  in  writing,  inti- 
mating the  intention  to  feparate,  was  fufficient     , 

Auguftus,  who  wiihed  to  put  fome  checks  ia 
the  way  of  divorces,  dire6ted  that  there  muft  be 
feven  witnefles  to  the  divorce,  all  roman  citi.-, 
zens,  and  adult,  otherwife  it  was  invalid.  After, 
the  empire  became  chriftian,  it  might  be  fup- 
pofed  that  divorce  could  not  have  been  fo  cdfy ; 
yet  the  contrary  feems  to  have  been  the  cafe,-— Sefe 
jprfkin^'s  Inftitutes,  p.  73;  and  Novel.  140.  p.  1. 

The  eifefts  of  divorce  were,  of  courfe,  with 
refpeft  to  the  perfon,  liberty  to  marry  again,  and 
3.  total  freedom  from  the  former  hufband's  powen 
I  do  not  find  that  the  Romans  were  acquainted 
with  that  partial  fpccies  of  divorce,  called  with 
us  a  men/a  et  thoro.  But  if  ihe  was  divorced  on 
account  of  her  own  miibehaviour,  or  bad  morals, 
the  hufband  gained  all  her  dowry.  Hence  it  be- 
came a  pra6lice  to  marry  women  of  known  bad 
conduft,  in  order  to  have  an  opportunity  of  pro- 
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Ting  it,  and  thereby  gaining  the  dowrjr.  An  ex- 
ample of  fuch^  a  man,  viz.  C.  Titinnius,  p(  Min- 
turnsB,  is  mentioned  by  Plutarch,  i^j  his  Life  pf 
Marius.  If  the  divorce  was  for  his  own  fault,  Ihc 
or  her  father  got  back  her  dowry.  Dowry^  in  the 
civil  law,  always  meant  the  portion  brought  by  the 
wife ;  a  very  different  fignificatidn  from  dower 
with  us. 

Hitherto  we  have  fpoken  of  divorces  at  the  will 
of  one  party ;  but  if  both  confented,  there  feems 
to  have  been  no  difficulty;  and  in  that  cafe  the 
wife  not  only  took  back  her  dowry,  but  alfo  car- 
ried away  all  the  gifts  and  prefents  made  by  the 
hufband. 

Divorce  is  only  between  pei-fons  actually  mar- 
ried. But  there  was  alfo  a  mode  of  feparating  per- 
fons  only  efpoufed,  and  this  was  called,  not  divor- 
tiunif  but  reptidium.  Here  there  was  no  occafion 
for  any  particular  caufe;  whim  was  fafficient;  no 
adion  lay  for  this  change  of  will ;  and  the  only 
form  was,  fending  this  meffage,  Tua  conditiom 
non  vtor. 

A  comparifon  of  this  law  with  ours  has  been 
carried  on  in  the  notes,  and  completes  our  ob- 
fervations  on  the  fubjeft  of  marriage,  the  law 
of  which,  however,  is  fo  extenlive,  that  fome 
things  muft  neceflarily  have  been  omitted ;  and, 
among  other  topics,  I  may  be  blamed,  perhaps,  for 
not  here  touching  on  two  not  unimportant:  the 
effeds  of  ftatute  laws  on  contrafts  of  marriaafe 
abroad,,  and  the-effeds  of  a  fentence  in  the  eccle- 
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fiaftical  courts;  but  it  muft  be  recolleded,  that 
thefe  belong  to  other  and  more  general  heads  (8). 
I  fliall,  therefore,  only  here  obferve,  that  great 
doubts  have  arifen  how  far  an  a6l  of  parliament 
afFefting  marriage  can  be  evaded  by  going  abroad, 
or  affe&ed  by  the  lea^  loci 

This  was  particularly  agitated  with  refpeft  ta 
fcotch  marriages.  Mr.  Margrave,  as  has  been  al- 
ready obferved,  fays  the  point  feems  fully  fettled 
in  favour  of  fcotch  marriages  by  a  late  decifion 
pf  the  court  of  arches,  afterwards  confirmed  by  the 
delegates. 

Whether  this  decifion  went  upon  the  marriage 
aft  being  conftrued  to  be  confined  to  England,  we 
are  not  informed ;  but  certainly  there  would  be  a 
material  difference  between  an  a6t  purporting  to 
afFeft  his  majefty's  fubjeSs  in  all  quarters  of  the 
globe,  and  an  ad  confined  to  the  country  in  which 
it  was  made. 

I  can  with  difficulty  reconcile  myfelf  to  the  idea 
of  a  man  leaving  England  to  go  to  Scotland,  or 
Ireland  to  go  to  the  Ifle  of  Man,  to  evade  and 
defy  a  law  made  purpofely  to  affeft  him ;  and  it  is 
obfervablc,  that  Mr.  Hargrave  goes  on  to  fay — 
However,  it  may  not  be  amifs  to  recolleft  that 
there  have  been  perfons  of  authority,  particu- 
larly Huberus,  a  much-efteeracd  writer,  who  wiU 
not  allow  fuch  cafes  of  apparent  evafion  of  the 
law  of  any  country." 


n 
a 
a 


(8)  The  firft  to  general  principles  regulating  foreign  con- 
tra<3:$,  the  other  to  the  head  oi  courts. ecclcikilical. 
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■  The  whole  natter  then  fiands  thus : 

By  the  general  rule  the  lex  loci  prevails. 

Huberus  excepts  thefe  cafes  of  evafion. 

Lord  Mansfield  doubted  whether  fcotch  mar- 
riages were  not  within  this  exception. 

The  cafe  of  Coxnpton  v.  Bearcroft  fays  they  are 
not 

The  cafe  of  Ilderton  v.  Ilderton,  fays,  that  a  mar- 
riage in  Scotland  between  perfons  who  do  not  go 
there  for  the  purpofe  of  evading  the  laws  of  Eng- 
land, will  entitle  the  woman  to  dower  in  Eng- 
land (9). 

If  the  decifion  in  Compton  v.  Bearcroft  be  the 
law,  it  remains  to  be  known,  whether  it  went  on 
the  zvording  of  the  marriage  aft,  or  on  a  general 
principle. 

On  all  thefe  circumftances  the  jurift  muft  form 
his  opinion  on  the  queftion,  which  I  will  ftate  here 
in  the  words  of  Mr.  Hargrave:  ^^  Whether  the 
*^  lex  loci  ought  to  be  applied  to  cafes  accom- 
^^  panied  with  circumftances  fo  ftrongly  marking 
*'  an  intent  to  evade  tlie  law  of  the  country,  to 
*'  which  the  parties  belong  ?" 

But  I  muft  ftill  diftinguifli  an  aft  fuch  as  that 
in  Ireland  of  9  Geo.  II.  ch.  1 1 .  attaching  on  the 
faft  of  marriage  generally  wherever  it  happen,  and 
an  aft  like  the  marriage  aft  of  Englana,  confined 
in  its  words  to  that  country  (10). 

(9)  2  Hen.  Blackftone,  145. 

(10)  Sir  James  Marriott  has  fpoken  of  Huberus,  To  re- 
ipedtfully  mentioned  by  lord  Mansfield  and  Mr,  Hargrav^ 
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A  fentence  of  the  ecclefiaftical  cmivt^  obtained 
in  a  fuit  in  its  nature  definitive,  and  obtained  with- 
out fraud  or  coUufion^  is  conclufive  evidence  ia  any 
other  court  (I  I). 

in  hi&  judgment  on  the  fhip  Columbia,  with  the  utmoft  con* 
tempt,  as  an  ignorant  dutch  fchoolmafter;  and  being  of 
opinion  that  every  marriage  is  a  gain  to  the  ftate  and  to  true 
reltgioni  commends  that  expofition  which  fays,  <^  If  you 
^  ftay  at  home,  you  ihall  conform  to  the  ancient  laws;  but, 
*'  if  you  will  take  the  trouble  to  (kip  over  the  next  ditch 
•*  into  another  territory  to  be  married,  we  willhold  the 
"  marriage  valid  at  your  return.**  This  is  at  leaft  a  merry 
mode  of  confidering  the  fubjecSt. 

( 1 1 }  A  common  idea  to  the  contrary  has  gone  forth  among^ 
men  not  of  the  legal  profeifion,  from  the  duchefs  of  King- 
fton's^cafe.  But  the  fentence  (be  offered  in  bar^  was  in  a 
iptt  for  ja£litation,  which  fuit  is  not  definitive,  and  naver 
pafies  in  rem  jadicatam  *,  it  only  fhews  that,  for  the  prefent, 
the  boafter  has  not  proof,  and  enjoins  him  to  filence,  but 
with  liberty  to  bring  new  proof  whenever  he  can  j  and  be- 
fidesy  the  fentence  appeared  to  have  been  obtained  by  coUu- 
fion>  But  the  lords  never  determined  that  a  &ir  fentence 
in  an  ecclefiaflical  court  on  the  fame  identical  point,  coming 
dlre£lly  before  it  between  the  fame  parties,  in  a  fuit  in  its 
own  nature  definitive,  was  not  conclufive,  e.  g,  plea  of  co- 
verture by  a  woman  in  a  perfonal  afiion,  fentence  of  nullity 
is  conclufive  evidence  againft  hc^* 


(    97    ) 


CHAPTER  III. 
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MASTER  AND  SERVANT. 


In  treating  of  the  rights  of  perfous,  the  firft  rela- 
tion which  the  Roman  law  offers  tp  our  view,  is 
that  of  mafter  and  fervant,  or  rather  of  mafter, 
and  flave ;  for,  at  Rome,  fervitude  was  in  theory^ 
and  generally  in  pra6lice  the  extreme  of  flavery. 
It  is  a  melancholy  confideration,  that  on  the  very, 
threfliold  of  tliis  magnificent  pile  of  jurifprudence, 
erected  by  a  nation  whofe  mighty  boaft  was  free- 
dom, flavery  ihould  prefent  itfelf  in  its  moft  hideous 
form.  Nor  is  it  unworthy  of  reflection,  that  na- 
tions mofl:  attached  to  libeity,  feem  to  conCder  it 
as  a  treafure  confined  to  themfelves,  an  ineftimable 
blefling  which  they  avaricioufly  embezzle,  and  re- 
fufe  its  extenfion  beyond  their  felfifli  limits. 

Liberty  and  tyranny  have  kept  pace  with  each 
other.  The  helots  of  Sparta,  the  flaves  at  Rome, 
the  villeins  of  the  feudal  fyftem,  bear  teftimony  to 
this  melancholy  truth.  Sorry  we  muil  be  to  add 
to  the  number  our  native  countries,  which  have 
fixed  the  model  of  rational  liberty  among  nations ; 
whofe  fingular  glory  is  the  enjoyment  of  freedom, 
and  which  have,  notwithftanding,  in  the  colonies> 

vox-,  u    '  n 
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eftabliihed  a  iy(tein  of  crael  flavciy,  perhaps  be- 
yond example  in  any  other  age  or  realm. 

That  no  i^em  of  flaveiy  can  find  a^^foundation 
in  juftice  and  reafon,  has  been  often  demonftrated 
by  the  ableft  writers.  Its  pretended  juftifications, 
fet  up  by  Juftinian^  of  captivity,  contraft,  and  birth, 
will  not  (land  the  teft  of  common  fenfe.  The  rights 
of  conqueft  have  no  fuch  extent  (1).  Self-impo- 
fition  of  voluntary  flavery  is  forbidden  to  man  by 
the  law  of  nature;  and  hereditary  flavery  cannot 
ex ift  when  the  grounds  of  original  (ervitnde  are 
taken  away.  But  little  will  arguments  of  reafon 
prevail  with  avarice  and  iujuftice :  on  men  poffeffed 
of  fuch  paffibns,  fmall  will  be  the  eflfed  of  painting 
the  horrid  cruelties  which  refult  from  vefting  un- 
bounded  power  in  weak,  impotent,  frail  mortals. 
If  a  dire6l  appeal  to  feeling  does  not  fucceed,  argu- 
ment and  eloquence  are  ufelefs  on  the  fubjefi,  for 
they  muft  be  addreffed  to  brutes. 

Since,  liowever,  flavery  has  pretended  to  a  ra- 
tification from  law,  I  muft  proceed  to  my  duty  of 
unfolding  the  condition  of  flaves  at  Rome  (for  as 
to  that  of  menial  fervants,  or  apprentices,  -anti* 
quity  has  handed  down  to  us  fo  little  on  the  fub- 
je6l,  and  flaves,  as  in  our  Weft  Indies,  feem  {6  en- 
tirely to  have  fuppTied"  the  deficiency  of  free'  fer- 
vants, that  it  is  not  w6rth  •  our  pains  to  treat  of 
them),  nor  will  a  comparifon  of  the  fituatioii  of  the 
Roman  flave,  with*  that  of  the 'ancient  villein  and 
modern  negro,  be  foreign  to  the  fubje6t. 

»        •  * 

(i)  Vid.  Locke  on  Govemmeiy. 
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The  Rdiirtins  clivtc!ed  peifon^,  iti  their  moff* ge- 
neral difcrfntmation*  of  them,  intd  freemen  and 
ftaves.'^  'Freeinen,  kofitri'  into  fiich  ^*  ^<^ere  in  their 
o^^^  l^oweTy  fuijuf^^;^  and  fucli  as' \ve*re  irdt ;  and', 
fcy  atibther  diftinftion,  tnto  fach  a;$-  had'  always 
been  free,  called  ingenui  (2),  and  fucH' as  had  been 
riiade  i3f  called,  at  various  periods,'  fometimes  //- 
JcV/i,  sird  fometimes /Z3erffm  (^).>   •  ' 

''Of  ildves  th^mfelves  the  Romans  did  not  reckoti 
different  drdfefs,  their  reafbn  for  which  'ret|uireS 
forhe  e^plahition,  and  will  tend  to  throw  light  oti 
forhe  other 'parts  of  their  law.      \       \ 

'Irhey  confidered  peffons,' and 'they  defined  the 
ni^^ning  of  the  w'oi'd  to  be,  not  only  human  crea- 
tures, but  men  confidered  in  relation  to  fom^ 
ftate,  either  natural,  a  ftate  of  nature,  or  civil; 
?f  civfl,  that  ftate  to  which  he  was  referred,  was 
either  of  liberty,'  citizenlhip,  or  fanlily(4).  Now; 
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(2)  An  unjuft  or  illegal  fervitude  did  not  prevent  a  man 
from  being  ingenuus. 

(3/  In  the  eai-lrer  iges  oF  the  Republic,  libertinus  meant 
the  fon  of  a  freed  man;  but  afte/wards,  equally  with  libertus, 
it  meant  the  freed-  man  himfelf  '  When  Horace  fays,  £1- 
bertino'patre  natumyht  means  that  his  fatherj-^not  his  grand-* 
father^  wai9  tRe  freed  ftian. 

'  '(4)  Lafing  ariy  one'  of  thefe  dates  or  conditions  watf 
Called  capitis  diminution  and  .  was  either  maxima^  when  all 
thefc  three  rights  were  }oA^«*«mi441e  when  only  citizen(hip 
— ^leail,  when  only  thqfe  of  the  mafter  of  a  family.  The 
explanatipn  of  thefe  terms  is  often,  requifite  to  the  under* 
ftanding  of  Latin,  authors.  ' 

H  3 
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as  a  flave  was  a  firanger  to  liberty,  could  not  be 
a  citizen,  and  had  not  the  rights  of  a  mafter  of 
a  family,  he  4iras  tiot  allowed  to  be  a  perfon,  but 
confidered  as  a  f  Ai»^;  and,  confequently,  thedif* 
tindflons  of  perfons  into  orders  was  not  confidered 
as  having  relation  to  him. 

This  quaint  and  pfeudo  philofophical  idea,  (for 
the  Roman  lawyers  were  extremely  fond  of  bor* 
rowing  from  the  fe6J:s,  particularly  from  the  ftoics) 
did  not  exclude  many  real  diftindions  of  flaves 
into  temporary  and  perpetual,  conditional  and.ab* 
folute,  thofe  who  Avere  attached  to  the  foil,  ad^ 
fcriptitii  glebiSy  (refembling  a  certain  clafs  in  the 
French  Weft  India  colonies)  and  thofe  which  were 
not. 

I  iliall  now  confider  how  flavery  was  created ; 
fecondly,  itsefFefts;  thirdly,  how  diflblved ;  and, 
in  the  notes,  compare  their  law  upon  thefe  heads, 
with  the  ancient  Engliih  and  modern  Weft  Indian 
codes, 

SLAVERY,    HOW  CREATED. 

Firft,  by  captivity. — .Hence  they  {aidjirvi  were 
quaji  fcrvatii  Sg  mancipia  quaji  mamcapti;  fanci- 
ful etymologies  of  the  ftoics,  which  they  fubtti- 
tuted  for  definitions.  This  pretended  foundation 
of  flavery,  has  been  fo  fuccefsfully  exploded  by 
Locke,  Blackftone,  and  many  other  writers,  that 
it  requires  no  new  argument  to  expofe  its  futility. 
Accordinglv,    among  modern  civilized  nations, 
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captivity  in  war  has  produced  no  fuch  efFefts,  nor 
even  in  the  wars  of  Mahometan  princes  among 
themfelves.  Tlie  Englifli  colonift*in  the  Weft 
Indies,  indeed,  has  not  bluihed,  at  fupporting 
this  aifumed  juftification  of  flavery,  in  concord 
with  the  African  barbarian  from  whom  he  pur- 
chafes. 

Secondly,  By  birth, — ^flaves  were  things,  as  we 
have  obferved,  and,  therefore,  the  child  of  the 
female  flave  was  confidered  as  belonging  by  accef- 
fion  to  the  mafter ;  and  the  rule  was,  with  refpeft 
to  flaves,  partus  feqmtur  ventrem{5)y  a  maxim 
which  prevails  in  all  our  Weft  India  colonies; 
whereas,  among  free  perfons,  their  law,  as  well 
as  that  of  England,  ordains  that  the  child  fhould 
follow  the  condition  of  his  father,  and,  indeed, 
the  law  of  England  made  the  rule  univerfal; 
therefore,  in  ancient  times,  if  a  bond  woman  or 
neife  had  married  a  free  man,  the  iffue  was  free; 
and  at  Rome,  in  favour  of  liberty,  if  the  mother 
at  the  time  of  her  conception,  or  delivery,  or  in 
the  intermediate  time  between  them,  had  been 
free  even  for  a  moment,  the  child  was  free. 

Thirdly,  by  fale — from  others  or  themfelves, 
for  perfons  of  above  twenty  years  of  age  might  fell 
them/elves  to  flavery,  which  no  man  can  do  by  our 
laws ;  i.  e.  he  cannot  reduce  himfelf  to  abfolute 
flavery  (5),  though  he  may  bind  himfelf  in  certain 

(5)  By  abfolute  flaverjr,  I  mean  fubjeAion  to  unlimited 
power  over  life  and  fortune.  Captivity,  bii;th,  a^n^  fale^ 
the  ufual  origin  of  flaves  in  the  Weft  Indies. 
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articles  of  fervitude  for  years,  or  for  life,  as  4o 
the  indented,  fcrvants,  ufually  fo  called,  who  fre^^ 
queiitly  thus  get  themfelves  conveyed  to  our  plan* 
t^tions:  the  Jewiih  law  permitted  this  praftice, 
i  Fourthly,  By  , crimes,  7— but  this,  for  the  mpft 
part,  was  only  for  capital  criqies.  An  exchange 
of  puniihttient  which  of  late  years  our  laws  have 
adopted  in  fome  ineafure  by  condemning  crimi- 
nals, though  not  to  gallies,  yet  to  working  in 
the  hulks,  and  near  them.  A  meafure,  I  own, 
repugnant  to  jny  judgment,  and  though  it  has 
been  in  our  times,  admitted,  yet,  in  former  pe* 
riods,  fo  odious  to  the  feelings  and  opinions  of 
the  Englilh,  that  an  attempt,  to  introduce  it  in 
the  reign  of  Edward  VI.  was  fo  univerfally  con- 
demned and  reprobated,  as  to  be  inftantly  quaflied ; 
hpwever  the  refemblance  of  the  ftate  of  thefe  cul- 
j^t3  to  that  of  the  Roman  fervi  pcence  is  but  re- 
mote,: the  lajter  lofmg  the  rights  of  marriage,  of 
making  wills,  and  almoft  all  other  privileges  of 
man« 

^  Fifthly,  A  few  crimes  or  offences,  lefs  than  ca- 
pital, by  which  perfons  were  reduced  to  flavery, 
as  they  were  mere  creatures  of  Roman  pofuive  and 
tempprary  laws,  need  barely  be  mentioned  ;  thefe 
were  frauds,  to  avoid  the  cenfus,  cfr  mufter  roll, 
V\  order  to  efcape  the  war  levies  or  requifitions^ — 
npt  appearing  at  the  end  of  a  year,  after  having 
entered  into  recognizance  in  fome  court  to  appear 
— criminal  intercourfe  between  a  free  woman  and 
flaVe,  which  reduced  her  to  his*  condition — tried 
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and  decided  ingratitude  by  fome  proper  tribunal 
in  a  freedman  towards  (6)  his  patron,  which  re- 
duced him  to  his  fortner  flate.  « 

2.  EFFECTS  Of  SLAVERY  AT  ROME. 

Servants  at  Rome  were  things,  therefore,  the 
mafter  had  the  fame  power  over  them  as  over 
things ;  could  fell  them,  or  give  them  away,  by 
donation  or  legacy ;  could  put  them  to  death,  or 
punilh  them  at  pleafure;  and  whatever  they  ac- 
quired, they  acquired  not  for  themfelves,  but 
their  mailers.  This  immenfe  power  degenerated 
into  barbarifm,  until,  in  later  and  more  civilized 
times,  laws  were  made  to  reftrain  unbounded  ma- 

i 

(6}  In  England  flavery  exifted  among  the  Saxons,  intro^ 
duced,  perhaps,  by  Danifli  tyranny,  though  the  origin  of 
it,  or  upon  what  foundation  put,  (probably,  I  think,  cort- 
queft,)  does  not  feem  to  be  afcertained,  and  was  reduced  on 
the  Norman  conqueft  to  the  ftate  called  villehage ;  in  our 
Weft  Indies,  the  pretended  foundation  of  flavery  muft  ge- 
nerally be  captivity,  birth,  or  purchcife  from  African  ven- 
ders of  captives,  criminals,  debtors,  or  hereditary  flaves* 
That  flavery  cannot  be  created  in  England,  or  even  exift, 
is  univerially  known,  fmce  the  determination  in  the  cafe 
of  Somerfet  the  negro,  ini  1772;  and  the  neceflity  of  bap-r 
tifm  to  freedom,  coupled  with  the  notioiH  that  heathens 
could  legally  be  enflaved,  has  long  fince  been  explodesd. 
Kinds  of  flaves  were,  ordinary,  or  adfcripti  glebae;  fo, 
villeins  regardant,  or  in  grofs — flaves  in  the  French  Weft 
Indies,  attached  to  the  foil  or  not;  but  alasi  nofUch'dif- 
tin6Uon,  I  appreheiid,  in  our  colonies.  .  ..j» 
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gifterial  tyranny.  Auguftus  began  by  direfting 
the  prefect  of  the  city,  to  take  care  that  no  immo- 
derate cruelty  fliould  be  excrcifed  upon  flaves.  In 
the  reign  of  Claudius,  a  law  was  enafted,  making 
the  crime  of  killing  a  flave,  homicide;  a  law  ap- 
parently inefficacious,  lince,  at  a  fubfequent 
period,  Juvenal  Sat.  v.  1.  219,  introduces  a  lady 
ordering  her  flave  to  be  crucified:  a  remonftrance 
is  made  to  her,  that  he  is  innocent;  fhe  makes 
the  celebrated  anfwer, 

Nilfecerity  t/io. 
Sic  volo  !  Jkjubeo  !  Jiet  pro  ratione  voluntas. 

Tlie  Roman,  indeed,  feems  to  have  been  Inge- 
nious in  inventing  torments  for  his  flave.  Stimiili, 
laminoey  cruces^  compedes,  nervi,  catence,  carceres^ 
tortoresj  fufp^nfa  a  pede  centipondia^  are  terms  per- 
petually occurring  in  Latin  authors  (7). 

(7)  Let  us  now  compare  his  condition  with  that  of  the 

Norman  villein  and  Colonial  negro.     If  among  the  Saxons, 

a  flave's  eye  or  teeth  were  beaten  out  by  the  mafter,  the 

ilave  recovered  his  liberty;  if  he  was  killed,  the  mafter 

only  paid  a  fine  to  the  king.     The  villeins  of  the  Norman 

lefa  were  in  a  better  fituation,  the  lord  was  not  allowed  to 

maim,  much  lefs  to  kill  them ;  it  is  true,  that  whatever  the 

villein  acquired  belonged  to  his  mafter,  e.g.  if  he  purchafed 

land,  and  that  he  could  not  profecute  an  action  againft  his 

'  lord  \  but  he  might  bring  fuit  againft  all  other  perfons,  and 

^ven  againft  his  mafter;  might  have  an  appeal  for  his  ancef- 

'  tor's  death)  land  the  chafiity  of  the  neife  was  proteded  froi|i 

outrage,  by  giving  her  an  appeal  of  rape. 
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Adrian  repreffed  this  torrent  of  hdrror,  by 
fomething  more  than  words ;  he  banifhed  feveral 

It  is  matter  of  real  lamentation,  that  the  companion  of 
thefe  conditions,  with  that  of  the  flave  in  the  Weft  Indies, 
is  plainly  favourable  to  the  former. 

It  is  faid,  however,  that  the  accounts  of  colonial  crueltjr 
have  been  much  exaggerated,  and  much  pains  have  been 
taken  to  combat  the  general  conviction  by  aflertion,  and  by 
evidence.  Tq  avoid  fuch  imputations,  let  us  recur  then  to 
undifputed  fa6i$,  acknowledged  by  clear,  fenfible,  and  well 
informed  writers,  acquainted  with  thofe  regions,  and  long 
refident  there.  It  does  not  feem  to  be  diQnited  by  tfien^ 
that  until  within  thefe  few  years,  the  power  over  life  and 
limb,  was  either  exprefsly  given  to  the  mafter,  as  well  as 
that  of  whipping  and  beating  without  limit;  or,  at  leaft, 
fuch  exercifes  pf  authority  were  either  overlooked,  or  (lightly 
puniflied^  In  Barbadoes,  the  wanton  and  wilful  murder  of 
a  negro  is  faid  to  have  received  its  compen&tion,  by  the 
payment  of  fifteen  pounds  fterling,  into  the  public  treafury: 
and  in  Jamaica,  until  the  year  1792,  a  white  man,  whether 
proprietor  •r  not,  who  had  killed  a  negro,  or  by  an  a6t  of 
feverity  been  the  caufe  of  his  death,  was  for  the  firft  o& 
fence  entitled  to  benefit  of  clergy,  and  not  liable  to  capital 
puniihment  unlefs  he  repeated  hisf  crime. 

That  dreadful  and  unmerciful  fcourgings  were  inflidled 
will  not  be  denied,  and  all  that  Mr.  Edwards,  the  ableft  ad« 
vocate  &r  the  colonies,  has  faid  is,  that  they  have  not  been 
frequent.  *  The  narratives,'  fays  he,  **  of  exceffive  Whip- 
pings, and  barbarous  mutilations,  (hail  not  be  alTerted  by 
me,  as  they  have  been  by  others,  to  be  all  of  them  abfo- 
lutely  falfe.  Though  they  have  happened  but  feldom,'  he 
adds,  ^  they  have  happened  too  often/  That  the  power  does 
exift  has  been  acknowledged,  and  let  me  a(k  the  heatt  of  man, 
when  not  fwollen  by  inordinatte  vanity,  wbethei:  fuch  powe^ 
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perfow,  ?W'lio,  .upon  (ligtit  (5aiift$j,  i>ad  tj^e^ted  t^eir 
ftj^v^  with.iCfueltjt-     AHt,Qnin$s   Piu3  extended 

call  exift  without  abi^fe — ^let  the  miMeft  native  in  lliefe  climes^ 
X^coUpc^  the  temporary  paflion  produced,  by  the  offences  qC 
menial  fervants,  attended^  perhaps,  with  citTCuinflances  of 
real  and  cpnfiderable  provocation,  and  afk  whether,  at  the 
infiant,  his  reafon  could  alvyays  be  confided  in  as  the  gu^n- 
4ian  of  his  anger.  The  heart  of  man  i&  deceitfVil  above  all 
things,  and  impofes  upon  its  owner.  I  do  not  charge  the  ' 
Weft  India  planter  with  being  naturally  bad,  nor  deny  his 
being  in  many  cafes  a  good  and  beneficent  mafter.  Even 
tbofq  who  are  otherwife  may,  perhaps,  often  be  the  vi(9:ims 
of  habit  and  ufage,  overgotninp; .  a  good  difpofition.  Gali- 
gula,  had  he  been  a  fubjedl  under  a  well  regulated  govern- 
ment, might  poffibly  have  exhibited  a  tolerable  charaScF, 
I  mean  only,  that  unlimited  power  is  fuited  to  none  but  the 
Allwife  and  all  Good  Creator  of  the  Ur^iverfe,  and  gene* 
.rally,  in  the  b^reafts  of  frail  mortals  exterminates  humanity ; 
he  who  fuppofes  himfelf  able  to  wield  fuch  a  fceptre,  while 
he  thinks  he  ftandeth,  ihould  take  heed,  left  he  fall. 
^  But  departing  from  arguments  founded,  in  the  nature  of 
^ings  and  man,  let  us  conilder .  the  faiSts  implied  by  the 
famous  confolidated  a£b  pafted  in  Jamaica  in  1792,  the  boaft 
of  colonial  philanthropy.  That  aft  prohibits  arbitrary  and 
unlimited  punishments — makes  the  murder,  of  a  negro  a  ca- 
pital crime  in  the  firft  inftance ;  forbids  the  loading  them 
with  iron  chains,  collars,  or  weights,  except  when  necef- 
iary  for  fecuring  the  perfon  of  the  flave }  puqifhes  with  fine 
and  imprifonment  his  mutilation,  and,  in  certain  cafes,  im- 
^  parts  freedom  to  the  injured,  allows  them  certain  holidays, 
gives  them  one  day  in  a  fortnight,  exclufivq  of  Sundays,  to 
cultivate  their  own  pnovifion  grounds,  with  many  other  hu- 
mane provifions,  fome  of  which  I  am  ready  to  admit,  had 
been.befofe  received  by  law  or  cuftom,  yet  the  general  view 
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the  penalties  of  the  Comfelian  law  made  again|[i 
affaffins,  to  thofe  who  ihould  kill  their  flaves  with- 

of  that  ja£l  will,  prove  to  the  inveftigator  the  cruelty  of  an- 
tecedent practice,  by  the  neceffity  of  its  novel  regulations; 
and  notwkhftanding  its  falutary  ^ffedsy.  the  following  Jiardi* 
(hips,  which  ftill  exift,  fufficiently  fhew  the  miferable  date 
of  the  fubjeQed  African, 

Firft,  It  Is  acknowledged  and  lamented  by  Mr.  Edwards, 
that  the  evidence  of  a  flave  cannot  be  admitted  againft  a 
white  perfon,  even  in  cafes  of  the  moft  atrocious  injury. 
What  then  import  laws  made  to  punifh  tyranny,  if  the  ty- 
rant,, by  removal  of  all  white  witnefles,  may  with  impunity 
exercife  his  cruelties  upon,  and  in  prefence  of  the  blacks. 

Secondly,  In  our  colonies  they  are  not  attached  to  the 
foil ;  in  the  French  they  were :  hence  the  refentment  of  the 
matter  can  tear  the  wretch  who  offends  him  from  the  em- 
brace of  h^s  wife  and  family,  and  fell  him  again  to  be  trans- 
ported by  fome  new  mafter,  perhaps  to  the  mines  of  Mex- 
ico ;  and  the  fame  confequence  may  follow  from  the  impru- 
dence of  a  fpendthrift  owner,  whofe  flaves  are  dragged  to 
public  audion  by  a  iheriff  *s  officer.  This  pra£tice,  (anc- 
tioned  by  a  Britifh  ftatute,  is  alfo  marked  aiid  reprobated  by 
Mr.  Edwards  himfelf. 

Thirdly,  The  confolidated  a£t  is  peculiar  to  the  ifland  of 
Jamaica,  where,  as  well  as  in  Grenada,  the  condition  of 
flaves  was  always  more  tolerable  than  in  the  other  iflands ; 
but  to  give  energy  and  cStA  to  that  ad,  Ibme  public  officer 
is  wanting,  obliceo  to  defend  the  rights  of  the  negroes* 
■Councils  of  protedtioh  have,  indeed,  been  appointed,  but 
they  never  can  afford  fuch  prompt  affiltance  as  an  individual 
attorney,  who  has  no  other  employment.  In  this  refpe^ 
therefore,  the  French  colonies  have  the  advantage.  Their 
flaves.  are  attached  to  the  foil^  their  Code  N(nr  is  much  more 
forcible  than  a  colonial  a6l,  fuch  as  the  confolidated.  law^ 
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out  juft  caufe,  which  juft  caufe  feems  to  liavc 
been,  finding  bim  in  a. plot  againft  his  mafter'a 
IHe;^  or  in  sftlultery  with  his  confort ;  and  a  law  in 
the  code  gave  the  flave  a  remedy,  if  he  was  in- 
tolerably punifhed  by  his  niafter;  fo,  that  in  the 
later  periods  of  the  Roman  Empire,  his  condition 
Iras  ameliorated  in  a  very  confiderable  degree. 

OF  DISSOLVING  SLAVERY,    OR  MANU- 
MISSION. 

Cenfusy  Tcjlamenfumy  Flndicla,  were  the  ancient 
methods,  and  the  folemn  ones.  The  firft  was  by 
enrolling  the  flave's  name  in  the  cenfor  s  rolls,  by 
order  of  the  matter. 

This  method  u^as  out  of  ufe  in  Juftinian's  time, 
and  even  from  Vefpafian's.  Conftantine,  in  the 
room  of  it,  introduced  manumiffion  in  church. 
It  was  ufually  done  at  Eafter  in  a  public  manner, 
and  the  aft  regiftered.  The  method  by  will  re- 
quires no  explanation. 

I 

Jamaica,  and  a  king's  attorney  was  bound  to  profecute 
vrherever  he  heard  of  abufes.  I  amforry  to  add,  that  much 
more  pains  were  taken  in  giving  the  flaves  a  certain  degree 
of  religious  knowledge,  than  among  our  countrymen,  which, 
however,  is  attended  to  in  the  above-mentioned  law  of  Ja- 
lAzicz.  How  far  the  French  revolution  may  have  improved^ 
or  vitiated  this  comparative  pidure,  I  am  not  prepared  to 
iay;  but,  on  the  whole,  I  think  enough  has  appeared  to 
ibew,  that  the  preceding  obfervations  contain  fomething 
s&ore  than  mere  declamation. 
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UndiSa :  The  mafter  twirled  the  fervant  round* 
declared  him  free^  and  with  a  blow  difmiifed  him; 
whence  Peril  us,  Sat.  5.  1.75,  Heu !  JierUes  veri^ 
quibus  una  Quiritem  Vertigo  facit.  This  was  done 
in  the  prefence  of  the  praetor,  whofe  liQ:or  with 
his  wand,  called  Vindidla,  tapped  the  Have  on  the 
head,  who  then  was  free ;  his  name  was  then  en- 
rolled ii;i  the  lift  of  free  men,  his  head  was  fliaved, 
and  die  cap  of  liberty  put  on  it.  Hence,  I  fup* 
pofe,  we  paint  liberty  with  a  wand,  and  a  cap  at 
the  eqd  of  it. 

Lefs  folemn  methods  of  manumiffion  were  by 
letter,  or  writing ;  to  which,  however,  Juftiniaa 
required  the  fubfcription  of  five  witneffes. 

Inter  Amicos,  i.  e.  by  parol,  calling  together 
five  friends  to  witnefs  it. 

Per  Convivium^  Where  the  flave  was  admitted 
to  the  matter's  table,  it  made  him  free :  for  it  was 
indecorous  for  a  mafier  to  fit  down  with  a  flave. 

By  nomination,  When  the  matter  called  the 
{lave  fon ;  this  mere.appellation  did  not  entitle  him 
to  the  right  of  an  adopted  child,  but  made  him 
free.  There  were  many  other  of  thefe  lefe  folemn 
modes  of  manumitting.     Hein.  p.  SO. 

Of  perfons  manumitted,  at  firft  there  were  na 
degrees,  ali  were  in  equal  condition.  Afterwards, 
two  remarkable  laws  were  made,  ^lia  Sentiaj  S^ 
Junta  ^orbanUy  occafioncd  by  the  improper  and 
guilty  villainous  perfons  who  had  been  often  ma- 
numitted, and  thereby  obtained  the  rights  of  Ro- 
man citizens.     Py  the  firft,  perfons  manumitted 
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were  put  Orily  in  the  condition  of  the  Dedititii, 
i.  e.  of  thofe  people  who  bad  furrendered  uricon- 
ditionally  tt^vrftorious  Rdme;  The  latter  gave  to 
perfons  tmarAimitted  by  the  lefs  folemn  ntes,  not 
coining  within  the  former  law,  tlie  rights  ilot  of 
Roman  fcitizens,  but  of  the  Latin  colonifts. 

Hence,  three  fpecies  of  freed  men;  the  firft,' 
Romati  citizens ;  the  fecond  called  Latini  Juniani; 
the  thiixl,  'Dedititil  The'firft'had  the-  foil  rights 
of  liiafrriage,  conld  make  wills,  enter  into  coii- 
tra6ls.  The  fecond  could  not  make  wills,  fror  hiirf 
the  rights  of  marriage;' biit  cnnld,  in  fome  raea- 
furc,  enter  into  contrafts.  'The  third  had  iibn^ 
of  thefe  rights,  nor  any  chance  of  improving  tfieii* 
condition. 

Juftinian  took  aM'ay  thefe  diftinftions,  and  re- 
tained only  this  difference  between  t\\c  Ingenui 
and  Libertiniy  that  while  he  admitted  the  latter  to 
the  gold  ring,  the  former  monopolized  the  right 
of  patronfliip.  There  were  reftraints  alfo  laid  on 
matters;  to  prevent  improper  mmiumiffioris.  Nrf 
man  could  manumit  to  the  prejudice  of  Jiis  crecfi- 
tors,  nor  could  perfons  under  twenty  years  of  age 
manumit,  unlefs  under  certain  conditions,  m!^: 
that  it  fliould  be  done  by  the  mode  of  the  wand, 
in  *the  prefence  of  a  nuihber  of  r^fpeftabk  citi- 
irns,  ks  before  mentioned,  and  for  juft  caufe. 
Thefe  juft  caufes  were,  if  a  minor  under  that  age* 
manumitted  his  relation,  his  pedagogue,'  his  nnrfe, 

or  hrs  fervant,  o^  feveilteen>  to  be  hlS  ag(?n't;  Oi^ 
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his  maid  in  order  to  marry  her.  This  age  of 
twenty,  Juftinian  changed  to  feventeen. 

If  manumiflions^  had  heeU  .imfprij^ently  made 
by  living  perfons,  and  required  the  two  laws  above 
mentioned^  it  i»  natural  to^  fuppofe,  that  they 
•were  with  more  frequent  imprudence  made  by  will, 
to  prevent  which,  the  law  Fujid  Caninia  was  made. 

I  fliould  beg  pardon  *  for  fuch  a  nomenclature 
of  the  nailVe^  of  the  laws,  but  thofe  which  I  cfo 
mention  occatlb  frequently  *iH  the  Juftinian  code, 
that  it  is  impoffible  to>  uhdfafftand  it  without 
knowing  a  little  their  ^iiitmes  and  fubje6h.  '  ' 

Modern  manurtiiffioiik  ha\^e  been  made  by  parol, 
or  deed  of  infranchifettiW. 
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TATHER  AND  SON. 

1  HE  ftudent  of  the  laws  of  England  may  pro- 
bably afk,  in  what  refpeft  the  fubjeft  of  the  pre- 
fent  l^ftur^  can  be  worthy  of  his  attention,  or  how 
admit  comparifon  with  our  municipal  conftitu* 
tions*  It  is  true,  the  nature  and  extent  of  the 
paternal  power  at  Rome,  totally  varied  from  its 
effence  and  limits  among  us,  and  its  fources  were 
there  multiplied,  as  it  originated  not  only  in 
marriage,  (its  only  bafis  amongft  us)  but  al- 
fo  in  legitimation  and  adoption.  But  little  as 
it  might  be  expefted,  its  extent  has  become  the 
foundation  of  argument  and  reafoning  in  our 
courts,  even  in  this  century,  and  particularly 
in  one  celebrated  caufe  (1).  And  the  doftrine 
of  legitimation,  merits   forae  attention,  not  only 

(i)  I  mean  that  refpefting  the  right  of  educating  the 
children  of  the  heir  apparent  to  the  throne,  difputed  be- 
tween King  Geo.  I.  and  his  fon^  then  Prince  of  Wales, 
on  which  occafion  the  right  of  the  grandfather  to  take  care 
of  their  education,  in  preference  to  the  father,  was  iudea^ 
vouredto  be  fupported  •n  the  rules  of  the  civil  law,  as 
tranfpofed  into  their  own  writings,  by  our  Bradlou  and 
Fleta.     See  Fortcfcuc's  Reports. 
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ii3  haying  betn  attempted  in  early  times  to  be 
intruded  HpoP  P^i  but  alfo  as  actually  being  the 
law  in.  our  n^rghbouHng  kingdom  of  Scotland: 
and  the  propriety  of  bath  this  and  adojptipp, 
is  futely  a  fubjeft  WQr^y  pf  controv^rfy,  and 
inviting  tp  cUriofity* 

W(B  fli»H  cQij^der, 

^    Ji  Th^  prigin  <^  tji^  p^tetnal  powen 

II.  Its  extent 

III.  The  wuttiaj  duties  of  father  and  fqn. 

IV.  How  it  was  d^lTolved. 

The  paterpal  poifer  was  acquired  by  naarriage, 
and  birth  of  children  in  lawful  wedlock. 

Secontjly^  by  Ipgititpatioii. 

Thirdly,  by  adoption^ 
Of  naarriage  we  l>ave  treated. 

LEGITIMATION. 

Legitimation  was  firft  introduced  by  Conftan- 
tine.  Of  this  there  were  five  modes. 

> 

The  firft  was  by  a  fubfequent  marriage,  which 
rule  is  followed  by  the  canon  law,  but  rejeded 
by  ours  (3).     The  civil  law,  however,  oply  al- 

(&)  Of  this  reje£lion  made  fo  famous  fey  the  ftern  and 
fteady  anfwer  of  the  barons  to  the  proppfel  of  this  rule, 
wt  are  to  find  the  caufes,  not  in  diflike  to  the  particular 
doftrihe,  but  in  general  averfion  to  the  introduAion  of 
^t  civil  law.  The  clergy  brought  it  forward  in  limine^  as 
knowing  it  to  be  the  moft  palatable  and  inviting  to  the  ba« 
rons,  who  had  great  numbers  of  Hlegittmate  ^ildren,  but 
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lowed  fubfequent  marriage  with  a  concubine,  to 
legitimate  the  cliildren;  the  canon  with  any  one. 

The  fecoikl  mode  was  by  imperial  refcript. 
This  was  introduced  by  Juftiniaii,  becaufe  the 
preceding  in  Tome  bafes  couH  not  be  ufe3;'f6r 
inftance,  where  a  concubine  was  dead,  or  for 
any  other  reafon,  could  not  be  taken  to  wife. 

Thirdly,  wilK  This  was  not  fo  much  a  mode 
of  legitimation,  as  a  teftamentary  declaration, 
that  children  were  originally  legitimate* 

Fourth  mode,  By  arrogation  (a  fpecies  of  a- 
doption  more  particularly  to  be  explained  in  the 
fequel)  for  a  man  might 'adopt  not  only  the  chfl- 
dren  of  another,  but  alfo  his  own  illegitimate 
children. 

Fifth  mode,  Per  dationem  curice.  To  explain 
this,  we  muft  know  that  the  office  of  Decurion, 
as  it  was  -called  at  Ronie,  was  an  office  of  honor 
indeed,,  but -of  niucli  labour  and  trouble,  as  well 

thefe  feudal  lords  faw  the  invidioufnefs  of  the  propofal,  and 
rejefted  a  favourite  meafure  becaufe  it  might  tend  to  the  ge- 
neral introduftion  of  the  civil  law,  fo  favourable  in  their 
opinion  to  the  increafe  of  the  powers  they  dreaded,  thofe  of 
the  crown  and  the  clergy. 

Jud^e  Blackftone  has  fuppofed  many  weighty  reafons 
befid^s,  which  might  have  fwayed  the  barons,  and  which 
in  his  opinipn  cpndep:ii>  this  rule  pf  the  civil  and  of  the 
Scotch  Jaws  hji|t  is.therp  not  mucK. cruelty  in  rrefuiing  a 
power  to  the  parent  ^^o  ;make  reparatioit  to  .hjis  injured^ 
oif^pring^  and ,  in.  enabling  a  y/oung^.  fon.  thus  enriched  to 
brand  his  J^^digent  elder  brewer  with  the  name  of  baftard. 
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as  of  expence  in  giving  public  fpeSTacles,  &c. 
The  Datio  Curies  was  making  men  fubjeft  to  this 
office;  in  confequence  they  could  «ot  refide  out 
of  their  town  or  borough,  but  were,  as  may  l)e . 
faid,  flaves  of  their  little  Curia  or  fen  ate,  in  their 
rmnicipium.  Curice  adfcribebantur^  ei  inferoiebant 
periculo  faarum  facultatum;  it  is  no  wonder  that 
men  were  not  ambitious  of  fuch  fplgidid  flavery^ 
and  muft  be  enticed  to  it  by  fuch  rewards  as  legi- 
timation. 

It  muft  not,  however,  be  conceived  that  legiti- 
mation was  always  a  benefit;  the  effe6l  qf  legitir 
mation  was  undoubtedly,  at  leaft  in  the  cafe  of 
a  fubfequent  marriage,  a  right  of  fucceffion  to 
paternal  property,  but  as  it  alfo  reduced  the 
fubjeft  of  it  under  the  paternal  power,  it  might 
poffibly,  as  will  be  more  fully  feen  hereafter,  alfo 
operate  as  a  difadvantage,  and  therefore  perfons 
could  not  be  legitimated  without  their  own  con* 
fent 

Illegitimate  children  were  of  four  kinds. 

Firft,  thofe  born  of  a  concubine,  widow,  or 
virgin  Stuprata^  called  natural  children  or  Nothi. 

Secondly,  the  children  of  a  harlot,  called  fpuri- 
ous,   or  vulgo  qucejiti. 

Thirdly,   chifdren  of  an  adulterefs. 

Fourthly,  children  of  an  ^inceftuous  marriage. 

The  firft  order  only,  viz,  natural  children 
could  be  legitimated,  for  < legitimation  implies 
the  fi6):ioa  at  leaft  of .  a  marriage ;  and  in  the  fe- 
cond  cafe  there  was^  confeffedly  no  marriage ;  in 
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the  third  and  fourth  there  could  not  be  one  by 
law. 

Illegitima^  children  were  not  under  the  pater* 
nal  power,  but  they  were  not  infamous;  the  na» 
tural  were  capable  of  holding  any  honors;  the 
fpurious  were  undoubtedly  by  the  people  fome* 
what  contemned,  but  not  rendered  infamous  by 
the  laws  (3). 

ADOPTION  (4). 

This  remarkable  cuftom,  (which  my  Lord  Coke 
fays  was  never    introduced  into  England)   was 

(3)  The  rpuripus  did  not  bear  a  father's  name,  the  fa- 
ther being  uncertain.  Caefar's  fon  hj  Cleopatra^  formed 
an  extrabrdinary  exception,  for  which  Anthony  reproached 
him.  S.  P.  F.  in  Roman  infcriptions,  fometimes  means 
Sine  Patre  FlUus.  The  civil  law  as  well  as  ours,  em* 
powered  the  onfinement  of  the  pregnant  widow,  to  prevent 
fuppodtitious  buths,  and  the  rule  we  have  formerly  men-^ 
tioned  forbidding  9  fecond  marriage  within  a  year  from  the 
death  of  a  former  faufband,  infrd  annum  luHus,  was  made 
to  prevent  difputes  about  the  real  father;  this  latter  rule  al- 
fo  prevailed  in  England  until  the  end  of  the  Danifb  govern- 
ment. If  hufband  n©t  heard  of,  woman  might  marry  again 
after  five  years,  till  Juftinian  required  pofitive  proof  of  his 
death;  with  us  feven  years  fave  the  felony. 

(4)  It  is  not  unufual  we  all  know,  even  anK)ng  us,  for 
friendfiiip  to  adopt  in  effed,  the  children  of  ftrangers  in 
blood;  but  here  is  the  plain  difference,  between  fuch  ads 
offriendfbip^  and  c}ie  Iqgai  adopttpn  of  the  Romans;  the 
friend  and  intended  bene£i£tor  may  change  his  mind  when 
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not  tinknown  to  the  Greeks,  as  aMa  to  the  Affyri* 
ans,  ^Egyptians  and  Hebrews. 
'  The  feelings  of  mankind  naturaily  fuggefted 
this  refource  of  orbity,  and  deqlining,  unfupport*" 
cd  age  looked  abroad  for  that  ftaff  which  was 
denied  to  it  at  home,  but  its  unconiinon  and  ex* 
traordinary  prevalence  at  Rome  requires  fome  fur* 
ther  inveftigatioti  of  its  peculiar  caufes  in  th^t 
ftate*  Firft,  it  was  thought  difgraceful  not  to 
keep  up  and  preferve  the,  domeftic  gods,  and 
facred  things  of  the  family.  Secondly,  the  re- 
wards offered  to  the  fathers  of  families,  and  the 
penalties  on  orbity,  made  men  eager  for  children^ 
and  adopted  children  anfwered  the  purpofe.  Thus 
the  candidates  for  honors  adopted  fons,  in  order 
to  have  thejm  trium  libcrorum,  though  very  of^ 
ten  as  foon^  as  they  had  obtained  tbofe  honors^ 
they  got  rid  of  thefe  fiditious  children,  by 
emancipating  them,  until  this  trick  was  (topped 
by  a  decree  of  the  fenate,  mentioned  by  Tacitus. 

Tliifdly,  a  third  reafon  for  adoption  was  to  get 
admiilion  into  the  plebeian  offices,  e.  g,  the  tri* 
bunelhip,  and  this  did  Publi\is  Clodius, 

The  perfons  to  be  s^dopted  might  either  be  per- 
fons  in  their  own  power,,  or  perfpns  already  in  the 


he  pleafes^  but  the  adopted  child  at  Rome  obtained  by  the 
adoption  legal  rights  of  inheritance  and  fuoceffion  to  the 
adoptor,  of  which  he  could  not  be  arbitrarily  or  wantonly 
difpoiTefled. 
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power  of  another  parent;  in  the  ibrmer  cafe  it 
was  Arrogation  (5), 

IVho  might  sdopt,  or  be  adopted.  -^Thofe  only  who 
could  h^ve  Ijeen  parents,  and  have  had  children 
in  their  power  could  adopt,  therefore  eunuchs 
could  not,  nor  infants,  nor  women,  unlefs  by 
fpecial  licence  from  the  prince.  Younger  perfons 
could  not  adopt  their  fenior,  but  the  adopter  muft ' 
have  been  eighteen  years  older  than  his  adopted 
fon, — thirty-fix  than  his  adopted  grandfon  ;  even 
if  they  were  thus  qualified,  ftill  they  muft  have 
been  perfons  who  wanted  this  folace  of  old  age, 
therefore  if  they  were  ftill  capable  of  having  chil-^ 
dren,  (and  all  perfons  under  fixty  were  fuppofed 
capable)  or  if  they  had  already  natural  children/ 
they  were  not  intitled  to  this  indulgence  witlir 
out  paiticular  licence.  The  confent  both  of  the 
adopted  child  and  of  the  natural  father  muft  be 
obtained :  laftly,  no  man  could  adopt  a  grandfon 
without  the'confent  of  his  fon,  if  he  had  one,  for 
he  ^vas  not  to  force  an  heir  upon  his  fon;  nor 
could  illegitimate  children  be  adopted;  fo.that 
adoption  was  much  more  limited  iu  liome,  thau 
h  I  believe  generally  imagined. 

(5)  They  were  therefore  thus  defined,  Adopth^  efl  aBus 
folennis^  qua  in  locum  filii  vel  nepotis^  adfctj/icitur  isy  qui  na^ 
iura  talis  non  efi,  vel  adoptio  ejt  aSlus  leg  is  qua  Uberos  qui  in 
fotefidte  parentum  funt^  adtfptamus  imperio  maglJbraUfs. 

jtdrogattOj  eft  aHus  qu9  homo  fui  juris  auHoritate  funimi 
Imperantisy  in  patriam  alterius  poteJiaUm  redigttur.  '      - 
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Arrogation  was  ftill  more  fo^  for  it  was  confined 
to  adults,  becaufe  the  confent  of  the  perfon  arro- 
gated was  neceflary.  Antoninus  Pius,  indeed, 
permitted  the  arrogation  of  perfons  under  the  age 
of  puberty,  but  not  without  the  confent  of  rela- 
tions, or  of  guardians,  and  an  examination  whe- 
ther the  arrogation  was  for  the  advantage  of  the 
minor.  He  added  thefe  further  conditions,  that 
if  the  arrogated  died  before  puberty,  his  goods  (6) 
iliould  go  in  the  fame  fucceffion  as  if  be  had  never 
been  arrogated ;  and  if  his  father  emancipated  him 
without  caufe,  he  was  to  reftore  to  him  all  his  pro- 
perty, and  to  bequeath  to  him  moreover  a  fourth 
part  of  his  own.  Belides  thefe  reftri6lions,  none 
but  Roman  citizens  could  arrogate,  and  that  only 
at  Rome :  the  tutor  could  not  arrogate  his  pupil ; 
and  neither  woman  nor  foreigner  could  be  arro- 
gated, but  women  might  be  adopted. 

Form  of  adoption. — Adoption  was  done  before  a 
magiftrate,  but  might  be  done  any  where:  the 
rite  of  adoption  confifted  in  three  fales  from  the 
natural  father  to  the  adopter,  per  as  et  Ubraniy  in 
the  prefence  of  the  balance-holder,  the  anteftatus 
and  five  witnefles,  ceremonies  much  relembling 
thofe  which  attended  the  making  of  wills  among 
the  Romans  (7).  There  was  another  mode  of  adop* 

(6)  Goods,  bonoy  in  the  civil  law,  mean  all  a  man's  eftates 
and  property,  not  merely  chattelS|  as  with  us. 

( 7 )  This  form  of  adoption  we  find  in  Suetonius,  when  Au« 
|;uftus  adopted  Caius  and  Lucius. 
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tion,  \\z.  by  tdiammt;  but  thb  coald  fcaicely 
be  called  fo  in  itridneis,  fince  it  did  not  reduce 
the  devifec  under  the  power  of  die  adopter;  it  was 
rather  a  conditional  bcquefi  of  the  inberitanoe^  1 

on  condition  of  bearing  tl^  teftator^s  family  and 
name :  hence,  to  acquire  other  li^ts,  a  regular 
adoption  vas  neceflaiy.  Thus  we  find  that  An- 
guitus,  tliough  adopted  by  Juliqs  s  will,  took  care 
to  have  it  confirmed  by  a  law;  and  Hberius, 
though  directed  by  will  to  bear  Augultuss  name, 
yet,  after  the  death  of  Cains  and  Lucius  OEfitr, 
was  by  Angufins  regularly  arrogattxL 

Form  pf  mrngmiiam. — ^Airogataon  was  a  much 
more  public  acl  than  adoptioD ;  it  was  al  wa]^  done 
in  AcComitia  Curmtg^  becanfe it  was confidcied  a$ 
a  matter  concerning  the  people  (S),  and  to  be  to 
them  referred.  The  reafims  of  fo  oonfidering  it, 
and  infifiing  upon  itsnotoncty,  were  theie:  As 
the  right  of  inheritance  was  to  be  transfinred,  it 
ought  to  be  public,  to  {Hevent  frauds  upon  hwiiil 
l»rs;  and  befides,  as  the  name  of  the  perfon  ar- 
rogated was  firack  out  of  the  tables  of  the  Cenfus, 
and  he  reduced  under  the  power  of  aqothcr,  this 
was  not  to  be  done  without  the  ccm^t  of  die 


Heiiiccciiis  makes  a  yaflkm^  wheiliei  ibienm 
^ould  nc3C  to  this  cay  be  valid  iaGennuiy?  Sooxdu]^  ISoe 
2Licpusm  is  frcycm  in  dua  ooanoy,  ym.  €bc  fmmg  fte^. 
chLdren  an  a  psr  vhb  ova  children  hj  the  dcciiee  of  a 


(S)  It  ienvd  its  naiae  £^am  die  Jt^'^r^tUm  Mi  t^mlxm 
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people.  The  pontifices  took  care  that  the  perfon 
arrogated  fhould  not  be  impofed  upon,  or  do  any 
^&,  to  his  difadvautage,  and  examiped  whether 
the  arrogator  wai$  ehtitled  to  this  privilege;  this 
done,  the  votes  of  the  people  were  taken.  la 
later  times  the  emperots  took  upon  themfelvesi 
more  efpecially  as  they  >yere  ponti/ices  mammij  to 
arrogate  by  imperial  refcript. 

EffeQs  ofarrogation  and  adoption.  — 'Both  brought 
the  party,  until  Juftinian's  time,  under  paternal 
power  of  their  new  father,  gave  a  right  to  his  name, 
to  a  participation  of  his  facred  things  and  rites, 
and  right  of  inheritance  (9) ;  but  while  the  adopted 
phild  thus  became  entitled  to  the  property  of  his 
^ffiimed .  parent,  he  loft  all  claim  to  that  of  his 
natural  father ;  he  was  alfo  raifed  or  depreffed  into 
the  rank  which  his  new  ftther  held  ( lO^,  Juftiniaa 
gave  a  mighty  blow  to  adoption,  by  giving  the 
adopted  all  the  rights  of  fons,  without  the  adoptor 
having  the  paternal  power,  unlefs  he  was  a  perfon 
in  the  afcending  line,  adopting  a  defcendant,  for 
it  was  not  unufual  for  a  grandfather  to  adopt  a 
grandfon* 

(9)  At  icafi:  of  fucceeding  to  the  agnail. 

(10)  Thus  Livy  mentions  that  Cornelius  Coflus  was 
ifel6£ted  Military  Tribune  with  confular  power,  at  a  time 
when  this  office  was  not  open  to  plebeians,  which  privilege 
he  obtained  by  being  adopted  out  of  the  Licinian,  which  was 
a  Plebeian,  into  the  CQ^:nelian>  a  Patrician  family. 
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Parental  Power — Duties  of  Father  and  Son. 

• 

By  the  Twelve  Tables,  the  father  had  a  power  of 
life  and  death  over  the  fon,  of  fcourging,  impri- 
foiiment,  and  fending  in  bonds  to  country  labour, 
and,  even  if  neceflitated  by  hunger,  of  felling 
and  mortgaging  him  (11);  but  this  power  was  re- 
ftrained  by  the  Imperial  Conftitutions,  and  by 
'  caftom  and  judicial  interventions  at  earlier  peri* 
ods,  and  parents  feverely  punifhed  that  put  their 
children  to  death,  no  power  being  left  to  them 
but  that  of  moderate  corre6tion,  and  difinherit- 
ance  for  caufe  exprejfed;  and  this  paternal  power 
I  did  not  ceafe  with  the  minority  of  the  fon;  he 
could  not  fue  the  father,  nor  any  one  elfe  without 
the  father's  confent;  no  action  lay  againft  him 
while  under  the  paternal  power,  but  muft  be 
brought  againft  the  father ;  M'hatever  he  acquired, 

(ii)  The  power  of  a  Roman  father  over  his  child  was 
peculiar  to  that  ftatc.  Dion.  Halyc.  has  proved  that  the 
Greeks  knew  no  fuch  thing,  at  lead  not  in  the  fame  degree, 
nor  the  Perllans,  though  the  latter  exerclfed  a  very  auftere 
authority  over  their  children.  For  a  father's  power  by  the 
Mofaic  law,  fee  Deuterpnomy,  ch*  xxj.  This  power  ori- 
ginated in  a  law  pf  Romulus,  though  admitted  into  thp 
Twelve  Tables  as  an  ancient  cuftoini  but  all  the  laws  of 
the  kings  which  were  retained,  were  retained  as  old  cuftoifi^, 
not  as  regal  laws,  <f  •dio  inji^ni  regit  mminis  i  th?  father  4id 
not  punifh,  however,  without  triafj  it  was  in  reality  a  do^ 
meftic  court. 
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he  acquired  to  thefather^s  advantage;  thcrfe  could 
be  no  civil  obligation  contraded  between  him  and 
the  father,  for  they  were  as  one  perfon;  he  could 
not  marry  without  the  fother^s  confent,  nor  with- 
out his  approbation  make  a  donatio  mortis  caufa^ 
nor  a  will,  even  with  his  father's  confent,  except 
of  fuch  property  as  he  got  in  the  wars,  called  his 
peculium  cajirenfe  ]  with  refpeft  to  the  father,  they 
were  confidered  as  things^  not  as  perjbns^  but  with 
refped;  to  others  as  perfons,  heirein  differing  from, 
flaves,  who  were  regarded  as  things  in  whatever 
light  confidered;  as  long  as  the  law  allowed  him 
a  power  of  felling  them,  he  might  do  fo  three 
times,  fo  that,  if  manumitted  by  the  buyer,  they 
would  twice  fall  back  into  his  hands,  which  is 
worthy  of  obfervation,  becaufe  it  accounts  for 
fome  of  the  Roman  forms  of  emancipation,  &c. 
Thefe  extravagant  powers  could  not  have  been  con- 
genial to  an  arbitrary  monarchy,  and  accordingly 
Ave  find  them  gradually  diminiilied  by  the  inter- 
vention of  the  emperors  (12).     There  was  no  ma- 

(12)  Trajan  emancipatea  a  fon  that  was  cruelly  treated 
bjr  his  father,  and  deprived  the  father  of  the  fon's  property* 
Adrian  baniflied  a  father  who  killed  bis  fon  in  the  chace  on 
fufpicion  of  adultery.  At  length,  by  Valentinian,  the  power 
of  trying  the  oiFence  of  a  fon  was  entirely  transferred  to  the  /  / 
magiftrate*  Sons  were  put  to  death  with  impunity  down  to 
the  time  of  Aiiguflus. 

Conftantine  permitted,  on  account  of  extreme  poverty,  to 
f«ll  their  children  when  juft  born  j  but  he  did  this  (o  prevent 
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Urnal  po*er,  becaufe  flie  alfo  was  in  the  power  of 
her  huiband  ( 1 3)  :  this  power  continued  during 
the  life  of  tiie  fon,  and  did  not  ceafe  even  on  his 
arriving  at  the  a^reateft  honours,  fome  very  parti- 
cular ones  excepted,  for  which  fee  Novels  81.  ch. 
I*  fuch  as  the  confular  dignity,  or  being  made  a 
bifliop;  but  while  in  public  office,  his  duties  to 
the  public  naturally  abated  and  interrupted  a  little 
the  father's  authority:  the  father  was  bound  to 


their  being  expofed  or  murdered;  and,  to  prevent  the  ne* 
Ceffity,  inftituted  poor  laws. 

With  refpeft  to  childrcns*  acquifitions,  the  privilege  of 
i'eferving  whatever  they  gained  by  military  fervice  was  at 
length  extended  to  every  adventitious  gain  of  theirs,  fucfa 
as  a  bequeft  or  a  falary. 

(t3)  The  Englifh  and  Irifh  laws  give  the  father  only  a 
moderate  power  of  corre^ion  and  r^ftraint  until  the  dge  of 
twenty-one,  which  he  may  in  part  transfer  to  a  tutor  or 
f(ihoolmafter.  His  duties  to  theim  are  prote£tion,  education, 
and  maintenance,  until  able  ta  maintain  themfelves;  when 
able  to  work,  if  the  parent  maintains  them,  that  parent  is 
entitled  to  the  profits  of  their  labours,  but  has  no  power 
6ver  their  eftates  (if  tUey  have  any),  further  than  a^  guar*> 
dtan  or  truflee^  and  mufl  account  for  the  property  when 
they  come  of  age.  A  mother  is  entitled  to  no  power,  but 
only  to  reverence  and  refpe6l.  In  England,  by  the  poor 
laws,  peculiar  obligations  are  impofed.  The  civil  law  did 
not  oblige  a  father  to  maintaip  the  offspring  of  an  inceftuous 
marriage,  though  it  impofed  tlie  reciprocal  duty  on  the  child* 
The  canon  law  and  qurs  do  n^t  diiTblve  th?  parent's  obliga^ 
tion  in  any  cafe. 
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educate  the  fon  according^to  his  ability,  and  to 
fupport  and  proted  his  children,  and  alfo  hia 
grandchildren.  The  child,  if  he  ha^}  a  feparat€( 
property  or  peculium,  was  to  fupport  the  father  if 
neceiTary,  and  bail  him  if  imprifoned,  but  was  not 
otherwife  obliged  to  pay  his  debts.  A  man  was 
obliged  by  law  alfo  to  relieve  his. poor  brothera 
and  fleers,  but  not  more  diilant  relations  (14). 

The  paternal  power  w^s  diffolved  by  the  natural 
or  civil  death  of  the  father,  or  by  emancipation  (15). 

(14)  A  law  much  refembling  that  of  China.  Lord  Ma- 
cartney's Embafly,  chap.  4.  vol.  2. 

(15)  The  civil  death  was  by  deportation,  relegation,  or 
becoming  a  (lave  of  panifiiment,  terms  occuring  fiifficiendy 
often  in  the  claflics  to  deferve  diftiniSiion.  D^ortsution  was 
a  perpetual  baniihment,  depriving  the  banifhed  of  the  rights 
of  a  citizen.  Relegation  might  be  perpetual  or  temporary^ 
but  did  not  deftroy  the  rights  of  citizenfhip.  The  flaves  of 
punilhment  were  thofe  condemned  to  the  mines,  or  fentenced 
to  be  deftroyed  by 'wild  bealts.  The  parent  taken  prifoner 
did  not  lofe  the  parental  power,  it  was  only  ia  fufpence  till 
his  return:  he  who  returned  from  captivity  was  fuppofed 
never  to  have  been  abfent,  by  a  fiSion  called  yy^  poJiliminiL 
Relegation  differed  from  exile,  for  the  exile  was  deprived  of 
the  rights  of  citizenihip:  hence  Ovid.  Trift.  2.  Ipfe  reic- 
gatus  non  exul  dicor-^fee  alfo  Livy,  lib.  4.  c^h.  4.— men 
were  driven  fropi  their  country  by  the  interdidlion  of  w^er 
and  fire,  for  no  man  could  dire^ly  be  forced  into  exile^  ))ut 
only  by  the  circuitous  method  of  forbidding  to  him  the  ne^ 
ceffaries  of  life.  The  French,  in  their  ridiculous  aiFei^ation 
of  fimilarity  to  the  Romans,  have  of , late  ftudiouJQy  ufed  the 
terms  of  deportation^  &c.  &c. 
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Emancipation—  a  found  fo  pleafing  to  modern 
ears — did  often  at  Rome  convey  a  very  different 
meaning:  t^|e child,  though  freed  from  theparental 
power,  loft  the  right  of  fuccefliion  to  the  parental 
eilate ;  it  was  to  him  frequently  a  found  of  woe 
and*of  difmheritance;  he  therefore  could  not  be 
emancipated  ^gainft  his  own  confent,  bat  for  fuf- 
ficient  caufe,  nor  refufe  to  be  emancipated  if  the 
father  fliewed  fufficient  reafons.  On  the  other 
hand,  where  emancipation  was  defirable,  he  could 
not  force  it,  except  for  juft  caufe,  fuch  as  immo- 
derate cruelty. 

'Vhc  party  coveting  it  had  to  labour  through 
not  only  his  father's  but  his  grandfather's  chains, 
lirft,  if  the  grandfather  was  living,  the  father  and 
the  fon  were  in  the  power  of  the  grandfather; 
and  the  father  had  not  this  fpecial  power  over  his 
own  fon,  till  the  death  of  the  grandfather,  becaufe 
the  father  hirafelf  was  a  dependant  (1 6).     The 


(i6)  Upon  doflrines  like  thefe  were  founded  the  pofi- 
tions  in  our  ancient  books,  relied  upon  by  the  advocates  for 
King  George  I.  in  the  famous  conteft  before-mentioned  be- 
tween his  Majefty  and  the  then  Prince  of  Wales,  about  the 
education  of  the  Princess  children. 

The  fon  of  a  daugh|ter  was  not  in  the  grandfather's  power 
hy  the  civil  law;  nor  with  us,  fays  Co.  L.  84.  6. 
•   The  court  of  chancery  has  often  interfered  with  and  con- 
trolled the  parental  power.     Vide  2  Brown,  Ch.  Cas.  and 
4  Brown,  ditto;  fo  the  courts  of  law  by  Habeas  Corpus. 

A  child  has  been  taken  from  a  grandfather,  and  put  under 
a  mother's  power.  Mellifli  and  Da  Coftj^.   %  Atkyns,  14.    * 
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grandfather  might  even  emancipate  the  fon,  and 
retain  the  grandfon  in  liibjedion ;  and  vice 
verfa^  his  emancipated  grandfon  woi^d,  upon  his 
death,  fall  back  under  the  father's  dominion :  fuch 
and  fo  extenfive  was  the  flavery  pf  children  in  that 
region  of  boafted  liberty.  Even  marriage  did  not 
emancipate  the  daughter,  though  flie  owed  her 
hufband  reverence,  and  was  obliged  to  work  for 
him.  But  to  dwell  longer  on  this  obfolete  fubjecl 
would  be  as  tedious  as  ufelefs ;  I  therefore  omit  a 
defcription  of  the  form  of  emancipation,  further 
obferving  only,  that  ten  years  nonufage  made  the 
fon  free,    without  any  form  (17),   and  that  the 


(17)  In  Juftinian's  time  it  was  done  by  a  fitnple  declaia* 
tion  before  a  magiftrate.  Though  the  fon  by  emancipation 
loft  all  ftriSly  legal  right  to  the  paternal  eftate,  yet  he  foon, 
by  the  Praetorian  power,  was  enabled  to  enforce  his  equitable 
claims,  and  the  father  fucceeded  to  the  eftate  of  an  eman- 
cipated fon,  though  not  as  father,  yet  as  patron.  The  pri- 
vileges fo  often  alluded  to  on  account  of  number  of  children 
called  ufually  the  jus  trium  liberorum  (though  five  were  re- 
quiflte  to  give  them  in  the  provinces,  and  four  in  Italy  out 
of  Rome),  were  excufed  from  guardianfliip,  preference 
among  candidates,  precedence  in  ofEce,  and  an  immunity 
from  all  perfonal  duties. 

Under  this  head  appears  in  the  Inftitutes  the  firft  direft 
mention  of  the  celebrated  jus  po/JliminUj  the  parent  lofing 
his  paternal  powers  by  captivity,  and  recovering  them  with 
his  liberty  recovered.  It  is  thus  defcribed  in  the  Inftitutes : 
**  Poftliminium  fingit  eum  qui  captus  eft,  in  civitate  femper 
"  fuifle.'*     I^ft.  lib.  I.  tit.  L2.     And  thus  defined  in  the 
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pra£lice  of  fathers  putting  their  children  to  death 
is  adn(iittcd  to  have  taken  place,  at  fo  late  a  period 
as  the  time  ^  Augufius. 


Pandects,  lib.  49.  tit.  15.    ^<  Jus  quo  perinde  omnia  r^H 
^  tuuntur  jura>  4^  il  P9ptU5  ab  boftibus  non  eflcC/' 
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>. 


GUARDtAN  ANfa  WARD. 


\V^E  have  now  traverfed  the  twd  leaft  ufefiii  i^nd 
moft  obfolete  deparrtoients  of  the. civil  law,  apd 
/hall  for  the  future  tread  on  more  fruitful  ground. 
Their  law  of  guardianfliip,  though  in.  many  rer 
fpecls  different  from  ours,  foems  to  have  afforded 
many  ufeful  hintSj  which  were  accepted  by  qur 
early  jurifprudence.  » 

Minority  at  Rome  did  not  ceafe  till  twentyrfive, 
and  as  educatiqn  is  a  public  concern,  guardianfliip 
was  made  a  public  duty,  which  no  man  could  re- 
fufe,  without  fufficientexcufCj  under  pain  of  heavy 
line(l). 

No  minor  could  appear  but  by  guardian.  If 
he  had  a  dif][)Ute  with  his  guardian,  a  curator  ad 
litem  was  appointed.''   Code,  lib.  5.  tit.  44. 

Othcrwife  by  the  common  law,  where  the  difputc 
was  with  bis  guardian*     See  Aylitfe.  . 


■4 


(i)  This  compulfioii)  and  the  difitsrent  perlbd  iotfdll$!]^e^ 
are  the  great  diftinftions  between  the  RonlUi  guar^ahfhip 
and  ours,  *     •* 
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Guardians  were  appointed  not  only  to  infants, 
but  to  idiots,  lunatics,  women^  and  even  pro- 
digals. ♦     ^ 

The  magiftrates  (2),  either  afligned  the  guar- 
dian, or  confirmed  the  one  appointed  by  the  indi- 
vidual or  by  the  law. 

The  guardian  vas  either  a  tutor  or  a  curator ; 
the  tutor  had  the  c|iarge  of  the  perfon,  the  curator 
of  the  fortune  of  the  ward.  Such  is  the  fenfc  in 
which  thefe  words  are  underftood  by  Mr.  Bl^ck- 
ftone,  and  certainly  is  their  meaning  in  our  fpi- 
rituai  courts ;  but  they  frequently,  and,  I  think, 
mod  ufually  mean,  in  the  civil  law,  the  tutor  a 
guardian  till  puberty  (3),  the  curator  from  thence 
to  twenty-five:  ,the  firil  appointed  for  the  minor, 
the  latter  cbofen  by  him. 

Guardians  were  (as  with  us)  fomctimes  ap- 
pointed by  the  will  df  the  father,  fometimes  by 
the  difpofition  of  law,  and  ibmetimes  by  the  office 
of  the  niagfftrate,  and  wei^e  accordingly  ftiled 
teftameutary,  legal,  or  dative  (4). 


(2)  Thefe  magiftrates  we^e  th^r  coii(ii)$  in  (hf  time  of 
(Claudius.  Pliny  fays^  he  wa^  thus  ap|K>iQted  ia  Trajan's 
time*  Pliiv  £pift*  fx.  13.  Antoninus  gave  thr  aj^poixitment 
to  the  praetors  only. 

(3)  /.  /;  Till  fourtoe9  in  the  man — ^twelve  in  the  woman. 
(4}  The  feries  of  guardians,  known  to  our  iaw>  has  been 

tba|  n^^J^FP{:^»^i^  ^  Mr*  Fonbl^ue: 

Firi^  Jure^tifit^ra^  th^fy^tx  or  ipolber  of  theji;  hipf  ap- 
parent till  tiventy-i>ne. 


p 


Chap.  V;]  O^  PEftSOkS.  131 

Teft&tn«btaiy  giiardiaiis  could  only  be  il^K^oiiited 
to  childrtt^  or  gr&tidchildr^  ttndel-  pvAiirty,  iik 

The  nature  of  the  gtiardlan/nr/  naiursj  whicd  in  jthe 
hye  of  the  }aW  is  confined  in  the  tHzfmtt  h^re  (peeifled) 
feems  not  to  have  beeh  cldurly  uhderftood^  till  Mi-.  Har^ 
grave  publifhed  his  celebrated  note  on  Co.  Lit.  88.  b.  The 
ufage  in  common  converfation  of  calling  parents  the  njitural 
guardians  of  theit  ehildt-en,  hoii^ever  abftfa£iedl]r  trufr,  i^ 
not  true  in  law:  after  the  infant's  age  of  foiiiteen,  they  have 
ho  power  of  guardians:  They  are  pointed  oiit  by  naturcf 
as  the  natural  petibns  to  be  appointed  guafdidns  6f  their 
children  i  but,  until  applicatioh  be  made  t6  the  colirt  tS 
appoint  them  gu^rdiaris,  they  are  not  legsilly  fo. 

Yet  in  4  Atkyns,  15,  3  P.  Wm.  15*.  and  i  Vefcy,  158.^ 
Lord  Hardwicke  is  made  to  fpeak  of  parents  as  guardians 
even  by  nature  of  their  daughters. 

Secondly,  In  focage,  the  next  of  kin  ta  whom  tU  lands, 
could  not  dijceni^  and  this  was  only  till  fourteen,  and  of  things 
that  lie  in  tenure. 

Thirdly^  By  the  ftatute  (14  and  15  Ch.  IL  ch.  19.  in 
Ireland),  the  appointee  in  a  fether's  will.  This  extends  to 
all  the  minor's  eftfttes,  and  may  be  till  twcnty-onc,  or  any 
Fefs  time. 

Fourthly,  By  ctiftom. 

Fifthly,  The  pertbii  appointed  by  the  fpiritual  court,  of 
perfonal  eftate  oiyl>^.  \        ' 

Sixthly,  Th6  king,  fof  allegiance  and  protdftfon  ard  res' 
ciprocal.    Thus  ht  Mf .  Poiiblanque. 

The  reflEridion  on  the  guardian  in  focage,  that  he  qannot 
be  a  po^fe  heir»  is  the  great  trium^li  of  the  common  law* 

K  S 
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%\ij^:pOYf§l  of  the  apppi^ter, ;  a^d  beiiag  his  nattiral 
heirs  ;.cthfy.  i^pighl;  to  po^humous  chUdre^n,  who 
were  deemed  aheady  born,  as  to  every  thing  that 
rdpe^la  their  advantage.  . 
,  Jf.  hpweyer,  a  mother  or  patron^  or  other  per- 
ion,  after  having  d^vjfed  their  property,  appointed 


<  I 


jrers,  who  fay>  that  the  civil  Jawj  by  a  contrary  regulation, 
agnutnlupo  committiti  ^  triyjnph,  however,  which  Lord 
Alacclesfiey,  2  P.  Wms.  262j.faid  wa«  worthy  only  of  a 
nation  yet  uncivilized.  Solon,  however,  was  of  the  fame 
ppioion  with  the  Englifh  lawyers — Lycurgus  with  the  Ro-i 
man.  Charondas  feparated  the  car^'of  the  perfon  and  eilate, 
giving  that ,of  the  latter  to  the  next  heir.  Many  caufes  in- 
duce applicatioris  to'  the  fpiritual  Court  to  be  appointed  tutor 
or  curator,  e.  g.  where  a  dcceafed  perfon  has  left  children 
under  age,  and  no  perfon  willing  or  legally  entitled  to  ad- 
minifter,  it  may  be  neceflary  for  fome  friend  to  be  appointed 
Curator  Ih  the- fpiritual  couirt,  in  order  to  lay  a  ground  for 
applying  for  adminiftration. 

A -teftamentary  guardian  rriiift,  by  the  ftatute,  enter  into 
rccogni^ance  ih  chancery*  fot'thV  faithful  execution  of  his 
tfuft.  Chancery  can  check-  aiid  puiiifli  offences  in  guar- 
dians :  upon  bill,  if  the  minors  are  not  wards  of  chancery ; 
upon  petition  or  motion,  if  they  are.'  Wards  of  chancery 
are  e..g«tbQi^.whofe  guardians  are  appointed  by  the  chan* 
cellor,  or  whofe  eftates  are  truft  eftat^s  in  fettJement. 
Cj^ncery  j^n*reaiove.  guardians  for,  breach  pf  truft,  or  ap- 
point others.  The  power  of  appointing  a.  teftamentary 
guardian  is  hot  extended  by  the  ftatute  to  mother  or  grand- 
father. *  Where*  minors^  not  wards  of  chanceryi  guardians 
may  be  proceeded  "againft  by*  informatioh,     2  P.  W^jis. 
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by  will  a  guardian  to  the  devifee,  though  the  ap- 
pointment  was  not  good  in  ftridnefs  of  law,  yet, 
upon  application  to  the  prdper  magifti'at'es,  it  was 
confirmed  urilefs  caufe  fliew^n,  and  fo  even  ihlfafe 
of  a  foh  previoully  emancipated.'  And  If  there  was 
any  defeft  in  a  parent's  appointment,  wliere  the  in- 
tention was  clear,  the  magiftrite  Was  leady  W  fup- 
ply  the  deficieiVcy.  '  •    .    •  .      . 

Legal  guardians.  If  there  was  no  teftamfentary 
tutor  or  guardian,  the  /eg-a/ ftepped  in'-'of  coutfe. 
So  if  the  teftamentary  died,  or  was  k  temporary 
or  conditional  one,  he  \vas  fiK^ce'eded  %  thte  ap- 
pointee' of  the  law.  The  legal  tutof'was  of  foiir 
kinds,  '•        •  ;     •      ''-''■ 

Firft,  The  next  heir."— A  rule,' as  we  have  ob- 
ferved  before,  fo  tnuch  and  fo  unjuftly  coriderrined 
by  the  Englifh  lawyers  (5)  ;  if  therb  wereTevei*al 
relations  equiil  in  degree,  a  joint  guafdiarifliip  (6) 
was  granted  with  bfenefit  of  furvl  vorihip ;  but  if  the 
firft  guardian  or  guardians  ^ere  dfead,  they  were 
Bot  fuceeeded  by  their  next  of  kin,  but  by  a  nty 
guardian  appointed  by  the  magiftrate  (7)i  The! 
mother  or  grandmother  were,  hbwever,  foiiiet^pies 
preferred  to  the  next  male  heir.  '  ' 

(5)  To  this  may  be  compared  our  guardian  in  focage« 

(6)  With  us,  of  thofe  of  equal  degrees,  the  cldeft  will  be 
preferred  as  guardian,     i;  Inftit.  88« 

(7)  With  us,  if„  before  a  minor  arrives  at  fourteen,  guar^ 
dian  in  focag^  dies,  the  guardianfhip  fhall  not  go  to  an  exQQU-« 
tor,  but  to  t^e  ward's  next  of  kin.     PI.  2Cf^^ 

k3 
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.  Secondly,  The  j)atron.'=^The  patron  was  the 
patural  heif  of  the  flavc,  who  was  made  free ;  he 
,w^  obliged^  therefore,  to  undertake  the  guardian- 
^ihip  of  the  freed  p^rfpn  of  2^  minor,  beci^ufe,  as  he 
neaped  advantage,  h^  was  alfa  to  bear  inconve- 
TKiCjxce  (8).  t 

Thirdly,  the  parent -^If  the  child  was  manu- 
mitted  while  a  minor,  the  parent  bec?ime  hisiega) 
guardian  (9). 

Fourthly,  The  fiduciary  tutor  or  guardian.^^ 
This  was  the  fon  of  a  deceafed  parent,  who  had 
mauumittied  his  children  or  grandchildren,  and 
fo,  as  in  the  preceding  cafe,  h^d  become  their  Icr 
gitime  guardian.  On  fuch  parent's  death,  bis  fop 
became  fi4uciary  tutor,  both  to  his  brqthers  and 
^roi^er's  children,  and  to  his  own,  if  they  h^d  bf  efl 
emancipated  by  the  gr^indfather. 

The  legitime  and  dative  tutor  look  a^  oatli 
yearly  refembling  that  of  our  executors  and  ad? 
miniflrators,  to  admipifler  faitlifully,  and  to  rfsn^ 
der  a  juli:  account  wfien  required :  tbfy  a^fp  we/§ 
obliged.to.give  fecurity,  and  to  make  an  inventory 
of  the  mjpor's  eflfe&s  to  be  ^ttefted  by  a  public 
notary  and  other  witii€,flfes,;  befidei^,  all  tljeir  eflfe^ 
were  tacitly  pledged  for  the  due  execution  of  their 
truft. 


(8)  To  th;s  may  be  cfompared  the  guardianihip  of  old, 
refted  by  our  laws  in  thel^rds  of  manors. 

"*'  (9)  As  with  us,  he  is  guardian  by  nature  and  fpr  nurture. 
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Jaftmmn  ordained/  tbit  wher^.  the  prnperty  did 
not  excded  firi  hundr^  foHdi,  the  inferior  ^tt- 
giftraitesiiiitbe  provinces,  togedieiMvijh  thebillidp, 
might  appomt  guardians  (tO).  »  r  .    '. 

Tlie  dorty  df  ^  goardian  nearijr  apprGair^d  fo- 
tliatof  a  father  (1 0 ;  b^  ^^3»  bounds  to  take'  care 
of  the  ward's  perfon  and  eftate,  as*  fur  asf  a  caf^dful 
and  diiigent  father  would,  and  to  te^  his  autUo- 

(lo)  Code  z.  tit. 4.  Be  Eplfeo^ftli  Au4t6ndk.  Mr.Har- 
grayfc  difputee  the  rightful  origin  of  the  power  of  the  moderb^ 
chancellor  to  appoint  gpardians  to  infants'.  Mr.  Fonbl^que^ 
vehemently  fupports  it*  It  is  aftonifhing^. that , neither  of 
them  has  obferved  how  natyrally  this  power  was  fugge^ed 
by  that  of  Kis  prototype  and  modeli  the  Roman  praetorj  as 
that  of  the  ecclefiaftical  cbtirtfi  to  appoint  curators',  was'by' 
the  above^tHention^d' pbWei^  given  by  Jiritinian  to  talhops, 
Socb  apoweT)  thdagbl  mt  givefi  by  fpeciaA  comtniffion  in' 
Irelatid^f  ;|h]^  more  than  in  Englahd  as  to  mindrs,  us  it  is: 
with  refped  to  idiots  and  lunatics,  9annot  now  be  doubted ; 
and,  indeed,  the  extreme  care,  of  minors,  and  vi^^ilant  en« 
fbrcement  of  the  duty  df  guiardiaris,  which'  has  of  late  years 
dbhefO'mucHljonour'to'thechancery  of  Ireland,  would  make 
it  a  melaitctiWy  queftion,  if  it' could. 

(ii)  For  the  Englifii  law  refpefting  duties  and. powers 
crf^gUardiafis,  fee  aliiohg  others  particularly  the  cafes  of 
0agl^  V.  Tolfeny,  -r P;  Will  283.  Duke  of  Bealifort*i>. 
Berty,  i  P.  Will.  70a.  Gbodatl  v.  Harris,  2  PI  Will.  560, 
PafaiieriA.  Danby,  Prcc.  irfCharf,  137.  Wray  v.  WiUianis, 
Frec«  inChaK.  151.    Ward^;  S«  Patil,  2  Brown,  593. 

The  a<9:'of  a  giMrdi^i>,-  wbe^e^  reafonable onie,  is  as  valid' 
aft  if  daiie>b^ tbs  infent  at  fdiU  z^ti  othbrwifQi  if  wantoiily 
dww*  without  jftiy '  xekl  beheiit^  to-  the  inftnt.     Pierfbn  «. 
Shore,  I  Atkynsj  480. 

K.  4 


1 3^  ON  THE  BIGHTS         [  [Book  I: 

rijy,  when  neceflary.     As  to  the  firft,  he  was  to  take 
care  that  the  ward  was  properiiy  educated  accord-- 
ingstQ  hiSi  quality,.,  either  at  his  mother's ihoufe^  if 
hp  had  one^  until  Hxe  n^arried  a  fec(xnd  huiband, 
or^  iu  ft>we  pther  fui table  place,  to^be  judged  of, 
if  neceflary,  by  the  prastor.     Teftamentaiy  guafr 
dians,  or  tfeofe  appointed  by  the  m&giftrate  upon 
inqUfifition,  h^d  already  received  an  approbation, 
and  were  not  to  be  doubted. 
.  The 'guardian  wa$  not  to  alienate  lands  or  niover 
ablcs  of  the  minor's  of  any  confiderable  value  with-, 
oat  the  defcree  of  a  niag'iftrtite ;  he  might  fell  things 
perifliable,  but  otight  not  to  be  ^  purchafer  him- 
fclf,  except  at  open  aiiftion  ( 1 2) :  he  received  debt^ 
di^eto^  and  paid  debts  d^ie, by,  the, minor, (1 3);  he 
^  Avas  not  to,le]t,the  minor's  mpney  lie  dead,  but  ta 
employ  it- to  iHfe:  if  he  did  not^  it  was  prefamed> 
that  he  ufed  i t^  himfelf  (14),  and  he'  was  liable  'to- 


(i2)  Lord  hard wicke  faid  it  was  impropejrfor  ft  guardian 
to  purchafe  his  ward's  eftate  immediately  o^  t^is  comipg  of  ^ 
age;  but  if  he  paid  the  full  confidera^ion^  it  could  not  be 
fet  afide.     Oldin  v.  Samborne,  2  i\tk^ns,  15.  :   f ,    ^ 

(13)  Guardian  may,  without  the  dircftion  of  a  court  o£ 
' '     *      ■        '  '  ^% 

equity,  pay  off  a  mortgage,  or  the  interelt  of  any  other  real 

incumbrance.     Free,  in  Chan..  137 » 

(14)  By  the  law  of  England  he  is  npttobliged  to  put  ou£\ 
at  intereft  the  n^jnor's  moneys  witihput.the.authprity  of  chan*. 
eery,  ^nd  if  he,  does,  it  is  ^t  his  own  riik ;  but  a9  he  mud 
account  annually  in  chancery^,  if  he  negIe£lsi<to  dofo,  and 
thereby  to  empovy^er  the  court  to  put  out  the  oiQliey,  he  may 
be  charged  with  intereft. 
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interefti  This  was  the  law  by  the  t)igeft,  though 
afterwards  altered  by  the  Code:  he  was  not  ta 
fuiFer  by  accidents  (15);  but  if  he  Brought  vex-^ 
atious  aftions  knowingly,  the  lofs  mud  fall  upon ' 
him:  he  could  not  give  up  any  rights  of  the  mi- 
nor (l6);  if  he  advanced  his  own  money  in  de- 
fending thetn,  he  was  entitled  to  intereft(17). 
At  the  minor's  age  of  twenty-five,  his  "authority 
cealed.         - 

The  minor  could  do  no  a6l  legally  \Vithout  the 
approbation  arid  authority  of  his  tutor;  he  might 
indeed  receive  gifts,  biit  h6  cduld-riot  enter  into 
centrals  t  if  he  dM,  hfe  was  tic/t  'boiind  thereby, 
although  others  might  be  bouAd  whim.  But  if 
he  took  upori  Tiimfelf  tO'cbhfraft;  and  thereiii 
garbled  advslhtage  by  fraud  br  deceit,  he  was  bound. 
So  if,  being  in  partnerlhip,  his  partner  laid  out 
iTioney,  and  thus  improved  the  common  ftock,  he 

was  bound  to  advance  his  proportion  (18).     In' 

»  ' 

(13)  He  is  not  tofuffcr  by  accidents.  8  Co.  84.  '   ''' 

'  He'-ihall  have  alfowance  of  >I1  reafonable  expences.    Coi ' 
L.  89.  '    ■'   '■  • 

Guardian  muft  keep  down  the  intereft  of  k  mortgage  but 
of  the  profits.   2  P.  Wms*  2^9.  '  * 

(16).  Infant- s  anrwefby  his  guardian,  noeviJence  againfl: 
hini.    Garthew  79.    3  P.  Wms.  279: 

(17)  At  twenty-five  fqll  age  was  attained,  and   until, 
forty-fix  every  perfon  was  deemed  and  ftiled  young — a  com- 
fortable  rule  for  thofe  who  do  not  like  to  be  thought  pld. 

(18)  With  us,  he  may  go  in  debt  for  neceflaries,  without 
thf  authority  of  his  guardia^n.     SO)  for  inftru£lion,  may 
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all  other  cafes,  the  confiFming  authority  and  in- 
^erpofition  of  his  guardian  was  abfolutely  »e- 
ceflary.  He^  could  not  be  an  inftrunient  in  the 
transfer  of  property^  either  by  alienating  his-  eilate, 
or  borrowing  (>9)  or  lending  money,  nay,  not 
even  by  paying  it;  l;or  the  law  went  fo  fat  as  to 
fay,  that  if  he  paki  a  debt  without  the  authority 
of  his  guardians,  it  was  no  payment  ordifcharge. 
His  eftate,  though  it  could  not  be  alienated  by 
bimfelf  or  guardian,  might  be  fold  by  a  creditor 
to  fatisfy  a  mortgage  debt^  he  might  indeed,  when 
of  age,  confirm  a  fale  mad^i  during  minority,  either 
by  exprefs  words  en*  tacit  acquiefcence  for  five  years^ 
from  that  period  (iSO).  Any  controveriies  toudh- 
ing  the  eftate  of  the  minor  were  to  be  poftponed 
to  his  age  of  puberty  (Si).     Guardian; could  not 

cx>nvey  as  truftcc  on  moitgageje,  under  the  authority  of  the 
court:  if  feifed  of  an  adMowfon,  church  muft  bo  filled;  but^ 
he  cannot  go  into  trade  or  partnerfhip.  He  may  contract 
without  his  tutop^s  authority,  andiiis  contract  is  not  void  as 
at  Romej  but  voidable  on  his  poming.of  age^.  l^at  there  k  a 
likenefs  to  the  Roman  aufloritas  tutorum  in  the  necefiity  qP 
fueing  and  being  fued  by^his,£uacdiaA.. 

(19)  The  Senatus  confultum  Mafiedonlcum,  which  forbad* 
^iiy  aAion  ordemaod  on  account  of >  loan  to  minei^,  dvdn 
^fter  their  fathers  death,  has  been  .particularly  introduced  to . 
our  notice  by  Lord  Hardwicke,  in  the  remarkable  cafe  of 
Lord  Cheftcrfield  v.  Janflen,  2  Vefey,  125,  This  decree 
took  Its  name  from  Macedo,  a  famous  ufurer, 

(20)  Four  by  the  Scotch  law. 

(21)  /,  e.  In  the  language  of  our  la.w,  the  parol  demurred 

\ 
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be  €^ll^d  to  an  acccmnt  till  hh  guardianlbip  ex*- 
pired(2S);  but,  of  courfe,  might  account  if  be 
pleafed.  Thef^  proyifioas  ar^  fouo4  io  Id  book 
Inft.  and  g$  and  27  Stig. 

Cm^ators. — When  the  minor  arrived  at  fourteen, 
he  w^s  freed  from  tutorftip,  but  might  take  a 
guardian  till  twenty-five,  called  a  curator,  and 
latterly  was  obliged  to  do  fo.  Curators  were  alfa 
appointed  to  idiots,  lunatics,  prodigals,  and  wo- 
men.  Alfo  to  take  care  of  the  eftate  of  a  Inrrk- 
ing  debtor,  of  a  prifon^r  of  war,  or  an  heir  in 
iitero  (?^). 

Perfons  forbidden  to  be  guardians  were  the  deb- 
tors or  creditors  of  the  minor—- perfons  deaf,  dumb, 
and  blind — a  father-in-law — prodigals — -women, 
e^ccept  thp  moJ;her  or  grandn)other*^^qd  thofe  who 

(aa)  With  us  he  m^y  by  means  of  a  prochain  ami;  nay, 
it  is  faid  that  any  perfon  may  call  a  father  to  an  account^ 
*P.Wil.  119. 

(23)  Men  of  twenty,  of  excellent  chara£ler,  and  womexi 
^ven  of  eighteen,  when  of  exemplary  prudence,  were  often 
excufed  from  having  guardians  by  fpecial  privilege,  and 
latterly  the  cuftom  of  afl^gning  guardians  to  women  fell  en- 
tirely into  difufe.  LfOrd  Hardwicke  feems  to  intimate  an 
.opinion,  in  the  cafe  already,  (quoted,  relative  to  an  impro*. 
yident  bargain  made  by  the  famous  Mr*  John  Spencer,  that 
fhe  want  of  the  Roman  law  of  curators  to  noted  prodigals,^ 
has  eftablifhed  that  trade  of  annuities  and  poft  obits,  fo 
univerfally  ej^claimed  againft^    2,  Vefey  129. 


140 


ON  THE  RIGHTS 


[Book  I, 

appeared  to  feek  it,  whofe  eSgernefs  was  juftly 
fufpe<6ledi»(24). 

.  Legal -excilfes  were  age,  viz.  feventyyeafs— ;;;w^ 
/iierorwm— -employment  in.  f lie  revenue — abfence 
on  account  of  the  commoiiwi^alth — ^ovi^rty — want 
of  ikill — profeflion  of  the  liberal  arts— and  holy 
orders.  -See  1  book  Inft.  de  fufpec.  &  excuf.  tuto^ 
ribiis.     Alfo  3th  book  of  t*he  Code. 


•  {24)  if  a  mother,  wh6n  guardian,  married  a  fecond  huf- 
haiad,. before  flie  palM^'her- ac^buiits,  his  cftatc  flood  a  fe-. 
purity  to  the  minor.     Code  8.  18.  6.  \   ^        • 
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CHAFFER  VI. 


CORPORATIONS. 


AVTNG  difculTed  the  rights  aucl  duties  of 
natural  perfons,  we  proceed  to  artifical,  which  are 
called  bodies  politic,  or  corporations.  The  ne- 
cellity  of  fuch  bodies  is  evident,  whenever  rights 
ouglit  to  be  continued  beyond  the  liv^es  of  the 
perfons  pQfleflTed  of  t]iem.  That  rights  fliould  in 
this  manner  furvive,  muft  be  often  requifiteto  the 
good  of  the  public,  and  the  m oft  eaiy  and  conve- 
nient way.of  keeping  them  alive  is  by  the  creation 
of  fuch  artificial  perfons,  a  kind  of  intelle6iual 
bodies,,  confifting  of  individual  members,  but,  in 
the  abftraft,  diftinguiflied  from  them;  all  the  in- 
dividuals that  have,  that  do,  and  that  fliall  conv- 
pofe  the  corporation,  make  but  one  perfou  in  law, 
and  that  a  perfon  endued  with  immortality. 

The  convenience  and  neceffity  of  fuch  inftiti^-" 
tions,  produced  them  at  Rome  fo  early  as  the 
reign  of  Numa(l)..    Thpy  were  called , colleges  or 

(i)  J.  Blackflone  gives  th& honour  of  the  invention  to 
Ron^e;.  Dn  Ayliiflfe  to  Athens  and  to  Solon.  The  latter, 
I  think^.Js  rijght  >  .^and  the  f  ande£t&  feem  to  confefs  it,  47. 
22.  4. 
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univerftties ;  names  there  applicable  to  all  kinds 
of  corporations,  for  whatever  purpofes  citeated^ 
(and  even  t^  voluntary  focieties,)  but  which,  in 
modern  times,  have  been  more  ufually  confined  to 
thofe  inflituted  for  the  education  of  youth,  and 
the  advancement  of  learning. 

The  civil  law  divided  corporations  into  ecclefi- 
Aftical  and  lay,  into  civil  and  eleemofynary;    but 
the  diilindion  into  aggregate  and  fole  was  un^ 
;  known  to  them  (2);  all  their  corporations  were 
i  aggregate,    and  three   were  always  neceftary  to 
form  a  corporation,(3).     It  was  eifential,  as  it  is 
with  lis,  that  the  corporation  fhould  have  a  name; 
.  for  how  coiild  it  fue  or  ?be  fued,  or  perform  any 
of  its  funAions,  without  a  name?  which  is  the. 
very  bond  and  link  that  ties  together  the  combi- 
nation. 

I  (hall  now  confider  how  corporations   were 
created. 

Secondly,  their  powers,  capacities,  and  incapa* 
cities. 

(i)  Sole  corpforations^  confifting  of  one  perfon  and  fiis 
fucceflbrs,  sure  entirely  Che  invention  of  modern  times. 

(3)  By  the  canon  law  two  might  make  a  corporation. 
Corporations  are  by  bfnr  law  divided  into  fole  and  aggitgate, 
ccclefidfticalaiid  ky,  civil  and  eleemofynalry.  Uni^^erfitie^y 
fays  Blackftone,  are  civil,  not  eleemofynary,  for  the  fti- 
pends  are  not  fhere  donatiohs,  but  pnymeots  for  wort  sftid 
laboiR?  done ;  bat  tbe  coUqges  i«  iihiverfi£i«9yr  fay^s  hc^  ard 
eleemofynary:  nma  inly  ihii  M  tht  fam$  rf^$rt  txkftd  U 
Jingle  college:? 
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Thirdly,  howdtfiblved. 

Corporations  were  formed,  as  appears  to  me, 
by  the  permiAion  or  grant  of  the  Fringe  (4),  or,  at 
leaft,  by  a  decree  of  the  fenate  at'Rome ;  in  which 
r^fpe&f  I  have  ventured  to  differ,  with  deference, 
from  Mr.  Juftice  Blackftone,  who  fays,  that  the 
civil  law  diiiered  fVom  ouiV  ^n  as  much  as  by  it 
corporations,  fays  he,  Jeem  to  have  been  erefted 
by  the  mere  a6l  and  voluntary  alfociation  of  the 
members,  provided  fuch  convention  was  not  con- 
trary to  law,  for  then  it  was  an  unlawful  college ; 
it  does  not  appear,  fays  he,  that  the  prince's  con- 
fent  was  neceifary  to  be  aftually  given  to  the  foun- 
dation of  them,  but  merely  that  the  original 
founders  of  tbefe  voluntary  friendly  focjeties  (for 
they  were  little  more  than  fuch)  fhould  not  ef- 
tablifli  any  meetings  in  oppofition  to  the  laws  of 
the  ftate.  Now,  this  is  true  of  common  mcrcan- 
tile  partnerfliips,  or  of  temporary  Societies,  formed 

(4)  In  England  and  Ireland  the  king's  confent,  cither  ex- 
preisly  or  impliedly  given,  is  necefiary  to  the  ci:eatton  of 
any  corporation ;  and  I  am  the  more  emboldened  in  advanc- 
ing the  opinion  in  oppofition  to  Judge  Blackftone,  that  the 
civil  law  does  npt  differ  fr mi  ours  in  this  refpe^y  becaufe,  by 
ufing  the  word  feemsy  he  aj^ears  not  to  have  formed  a  deci^ 
five  opinion.  The  king's  confent  with  us  is  impliedly  given 
in  the  ca^fe  of  fuch  corporations  as  exift  by  common  law^ 
and  ar^  fo  virtuti  officii^  fuch  as  biibops  and  parfons,  or  have 
existed  time  out  of  memory,  fuch  as  the  corporations  of 
;uy;iei^^  cities.  To  the  exiftence  of  thefe  corporations 
i^rmer  kings  are  fuppofed  to  have  given  their  concurrence. 
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for  the  intcrefts  of  particular  pcrfoW^  arid  to  con- 
tinue'during  their  livfes;  but  as  t6  public  and  per- 
manent coii^pi unities,  int^ndeid  to'be  perpetual 
Kke  our  corporations,  they  Wppear  to  me  to  havcf 
been  always  cdnfirmed  by  decree  cff  the  fenate,  or 
by  the  imperial  conftitutions ;  thus  Elig.  5.  4.  1. 
mentions  the  corporations  of  bakers,  and  df  pilots, 
to  have  been  thus  confirmed ;  and  Di«r-  ^T.  libw 
Sf.  3.  fays  exprefsly,  that  every  corporation  is 
illegal,  niji'ea  *cel  Jenatu^  confidti  auBoritate  vet 
C(efaris  coierit,  and  I  am  confirmed  in  this  opinion 
by  the  great  Care  taken  to  prevent  unta\¥ful  col- 
leges, i.  €:  illegal  meetings  or  aflbciations,  which 
the  governors  in  the  provinces  were  empowered  to 
difperfe,  by  powers  fomething  like  our  convention 
bills,  with  particular  injundions  refpe6king  thofe 
of  the  foldiery,  fee  Dig.  lib.  47-  tit  22. 

The  powers,  capacities,  and  incapacities,,  erf  cor- 
porations in  the  civil  law  much  refemble  our  own\ 

Fii-ft,  The  corporation  thus  eftabliihed,  from  its 
very  end  and  nature,  acquired  a  power  of  elefting 
new  members  to  replenilh  vacancies. 

r  ■ 

though,  by  lapfc  of  time,  no  traces  of  fuch  excrcife  o(  the 
royal  authority  now  remain.  This  power  of  ereSing  cor- 
porations may  be  granted  by  the  king  to  another,  for  quifactt 
fer  alium,  facit  per  fe^  his  Yubjeft  is  but  the  inftrumeat. 
The  chancellor  of  Oxford  has  fuch  a  power ;  thefe  pbfitions 
arc  not  meant  to  contradift  the  power  of  the  three  eftatesi 
to  ereil  a  corporation  by  a£l  of  parliament  j  but  then  the 
king  is  a  party,  and  the  charter  or  letters  patent  ftill  ufualfv 
proceed  from  him  alone. 
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Secondly,  The  corporation,  like  a  private  per- 
fon,  might  contra6l,  fue,  or  be  fu^4}  might 
grant,  but  could  not  piirchafe  or  receive  dona- 
tions of  lands  without  a  licence{5),  nor  alienate 
without  juft  caufe- 

(5)  Collegium  Ji  nullo  fpecidlt  privilegio  fubnixum  Jity  ha- 
reditatem  caper e  non  pojje  dubium  "non  efiy  lib,  8.  code  de  hared^ 
inftituen.  Their  law,  therefore,  in  general  correfponded 
with  our  ftatutes  of  mortmain,  of  which  it  fcems  incumbent 
here  to  give  a  (hort  account;  and  yet  our  mortmain  a<5ts 
have  always  been  afcribed  to  the  principles  of  the  feudal 
fyftem,  becaufe  alienations  to  corporate  bodies  deprived  the 
feudal  lord  of  his  chance  of  efcheats,  fince  fuch  tenants 
ceuld  neither  be  attainted  or  die ;  and  of  his  military  fer- 
vices,  if  the  grantees  were  of  a  religious  fraternity; 

The  mortmain  a£):s  render  void  all  gifts,  grants,  and 
alienations;,  of  lands  or  tenements  to  any  corporation  what«* 
foever,  without  licence  from  the  king,  and  even  this  is  not 
always  fufficient  \  the  principal  of  thefe  having  been  made 
before  the  reign  of  Henry  VIII^  (until  whofe  reign  t\m 
power  of  willing  was  not  general)  did  Aot  afFeft  devifes  by 
will.  In  the  ilatute  of  wills,  therefore,  corporate  bodies 
are  exprefsly .  excepted ;  that  ftatute  is  in  Ireland,  10 
Car.  I.  feff.  2.  ch.  2.  but  in  England,  32  Hen.  VIII. 
The  43d  of  £liz.  empowered  devifes  to  corporations  for 
charitable  ufes ;  the  correfponding  ftatute  iti  Ireland  is  10 
Car.  I.  kSp  3*  ch.  i.  and  confines  kfelf  to  archbiihops  and 
bifliops.  The  Engliih  ad^,  9  Geo.  2.  ch.  36,  limits  very 
much  their  ftatute  of  charitable  ufes,  confining  the  power 
of  granting  for  fiich  purpofeis  to  an  execution  by  deed  in- 
dented^ with  two  witneiTes,  made  twelve  months  before  the 
dcnth  of  the  donor^  and  enrolled  In  chancery,  with  an  ex« 
caption  for  the  two  univerfitiesi  confining,  however,  the 

VOL.  I.  L 
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Thirdly,  They  were  allowed  to  hold  eftates,  the 
common  property  of  the  corporation ;  to  have  a 
common  clyft,  and,  I  fuppofe,  a  common  feat, 
or  fomething  in  the  nature  of  it,  or  elfe  it  is  not 
eafily  conceived  how  its  will  was  properly  fignified ; 
but  of  this  I  have  found  no  exprefs  mention. 

Fourthly,  They  might  make  bye-laws  for  the 
adminiftration  of  their  own  affairs,'  provided  they 
were  not  contrary  to  the  feveral  laws  of  the  em- 
pire, or  their  own  private  original  conftitution. 
The  exiftence  of  this  power,  though  there  have 
been  Iharp  controverfies   among  civilians  upon 

latter  to  the  purchafe  of  not  more  advowfons  than  are  equal 
in  number  to  a  moiety  of  their  fellows.  An  aft  fimilar  to 
this  of  9  Geo,  II.  was  never  paffed  in  Ireland. 

With  rcfpeSt  to  devifes  to  corporations  by  will,  avoided 
by  the  ftatute  of  wills,  it  has  been  a  great  queftion,  whether 
the  lands  or  tenements  fo  forfeited  would  be  forfeited  to  the 
crown,  or  would  revert  to  the  heir?  a  queftion  ftarted  in  a 
notable  cafe  relative  to  a  bequeft  to  the  college  of  Dublin. 

A  method  was  introduced  in  the  times  of  popery,  of 
evading  the  ftatutes  of  mortmain  by  granting  for  fuperftitious 
ufes,  though  not  direftly  by  name,  to  corporate  bodies,  as 
for  obitS)  chantries,  &c.  This  has  been  rendered  illegal 
1>y  ftatutei  both  in  England  and  Ireland ;  but  they  muft  be 
entirely  diftinguifbed  from  qfiarttable  ufes,  fuch  as  for  the 
maintenance  of  a  fchool,  or  an  hpfpital.  It  is  not  within 
the  compafs  of  this  work,  to  enumerate  the  well-known 
various  efforts  of  ecclefiafiical  ingenuity  to  evade  the  ftatutes 
of  mortmain ;  to  thefe  efforts,  however,  we  have  been  ol>- 
liged  for  the  jdo^ine  of  ufes  and  trufts^  and  of  common 
recoveries^  * 
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it,   is  certain,  and  always  inherent  in  all  corpo- 
rations. 

As  to  their  difabilities,  they  muft  jft  by  a  fyn- 
die,  as  with  Us  by  an  attorney,  being  an  invifible 
body,  exifting  only  in  intendment  of  law;  and 
^or  the  mifbehaviour  of  the  body  corporate,  its 
governors  only  were  to  be  anfwerable  in  their  per- 
fonal  capacities ;  for  inftance,  it  could  not  as  a 
body  be  guilty  of  treafon^  or  forfeit  therefor;  and 
in  thefe  refpeds  our  laws  agree.  Corporeal  in- 
juries it  cannot  receive,  being  intangible;  but  it 
may  be  injured  by  libels,  and  puniih  them  in  its 
corporate  capacity-  It  could  not  be  outlawed, 
nor  excommunicated,  any  more  than  with  us; 
|br  fays  fir  Edw,  Coke,  without  intending  to 
laugh,  it  has  no  foul. 

Among  other  inferior  incidents,  one  naturally 
offers  itfelf  to  our  enquiry,  viz.  How  many  votes, 
or  what  majority  of  a  community,  bound  the  reft? 
Mr.  juftice  Blackftone  fays,  the  aft  of  twp-thirds 
was  pon^dqred  'as  the  a6i;  of  the  whole;  whereas^ 
with;,ijs,a;yt  majority  will  do.  Mr.  Wood  and 
biili^op  Halifax  are  of  the  fame  opinion.  My  rea- 
fons  for  ydiffejing,  and  thinking  that  the  aft  of 
any  ipajofity:  was  confidered  as  the  aft  of  the  whole, 
are  cdntaineci  ik  the  note  beneath  (6). 

(6)  I  have  already  noticed  one  error  of  Mr,  Juftice 
'Bl2Ci:kftoii:e,'a$  to  corporations;  here  feems  to  be  another^ 
The  writers  above  mentioned  refer  to  but  one  auttkurity, 
viz.  3  lib.  Dig.  tit.  4.  c.  3.  Now,  if  it  were  confiftent  witK 
cur  juft  reverence  for  thein^  or  poffible  to  doubi  their  in« 
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Corporations  were  diffolved  at  Rome  by  the 
prince,  by  deaths,  by  furrender,  by  forfeiture. 
So  with  us,  corporations  may  be  diffolved  by  act 
of  parliament,  whofe  power  is  faid.  to  know  no 
limits,  but  is  on  them  very  fpariagly  aud  cau- 
tioufly  exercifed — by  death  of  all  the  members, 
vacancies  not  having  been  filled  up,  which  is  a 
cafe  extremely  improbable — by  furrender  of  its 
rights,  which  corporations  will  feldom  think  of 
doing,  and  feldom  could,  without  betraying  their 

duftiy,  wc  might  be  almoft  tempted  to  imagine  they  never 
looked  at  the  original,  which  is  nulli  permittitur  nomine  W- 
vitatis  vel  curia  exfeririy  niji  ei  cut  lex  permittit^  aut  lege 
iejfante  ordo  dedtty  cv$n  dua  partes  adejfent^  aut  ampUus  quam 
dua.  The  chapter  or  title  is  upon  the  appointment  of  a 
fyndlc  or  attorney  by  a  corporation }  the  paragraph  relates 
merely  to  that  one  cafe,  and  requires  not  the  affent,  but 
merely  the  prefence  of  two-thirds :  now,  compare  with  this 
the  two  following  authorities,  which  they  have  not  men« 
tioned,  Refertur  ad  Univerfosy  quod  fit  per  majorem  partem^ 
50  lib.  Dig.  17.  160.  ^  decreta  qua  non  legitimo  numero  de^ 
iurionum  coafto  fa£la  junt  non  valent^  lege  aut  em  municipali 
Mvetury  ut  ordo  non  aliter  habeatur^  quam  duahus  pariihus 
adhibitisy  Dig.  lib.  50.  tit.  9.  2,  3.  de  decretis  at  ordine 
facienflis.  The  former  authority  fpeaks  univerfally;  the 
latter,  though  faid  particularly  of  municipalities,  is  univer- 
{a\  in  its  principle.  I  do  not  deny,  that  the  prefence  of 
two-thirds  or  more  was  neceffary ;  but  the  voice  of  the  ma- 
jority of  that  number  fo  -prefent,  operated  as  the  voice  of 
the  whole.  ^-' 

So  again,  ^od  major  pars  curia  effecerit^  pro  ea  hahetHr^ 
acjiomnes  egerint^  lib.  19,  Dig«  ad  municipia. 
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tiuft(7).  By  forfeiture,  in  confequence  of  fome 
of  their  fianchifes,  nghts,  privileges^  or  duties, 
being  neglected  or  abufed ;  but  as  fu^h  caufes  of 
forfeiture  in  general  are  trifling,  and  cannot  be 
taken  advantage  of,  but  by  extreme  ftridlnefs,  or 
fiimmumjuSy  and  have,  when  infilled  on,  ufually 
arifen  from  fmifter  or  arbitrary  views  in  govern- 
ment, proceedings  to  vacate  charters,  on  account 
of  fuch  forfeitures,  have  been,  and  are,  defervec^- 
]y  odious.  The  arbitrary,  proceedings  in  the 
time  of  the  Stuarts,  to  abrogate  the  charters  of 
the  city  of  London,  and  other  corporations,  from 
whom  they  found  a  determined  oppofition  to 
their  encroachments,  will  fufficiently  explain  my 
meaning. 

We  muft  not  omit  among  modern  queftions, 
rcfpefting  incidents  to  corporations,  powers  given 
by  founders  to  the  heads  of  focieties,  in  fome  in- 
ftances,  of  putting  a  negative  on  the  wifhes  of  the 
whole,  or  greater  part  of  the  body,  which  have 
been  fo  warmly  controverted  and  denied,  I  think 
I  may  fay  exploded,  with i  a  thefe  few  years.  The 
power  of  founders  to  infift  upon  unanimous  con* 
fent  to  a  corporate  aft,  or  to  prevent  a  majority 
from  binding  the  reft,  unlefs  that  majority  con* 
filled  of  a  certain  number,  had  been  in  England 
defeated  by  Hat,  33  H.   VIII.  ch.  27.     But  itt 

(7)  A  fevere  cenfure  was  pafTed  in  the  houfe  of  commons 
of  Ireland,  1641,  on  the  fuFrender  of  the  charter  of  the 
college  of  Dublin  \  fee  i  Commons  Jouriial,  Iriflu 
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Judge  Blackftone's  opinion,  a  negative  power  in 
the  heads  of  colleges  femained ;  his  opinion,  how- 
ever, has  bten  much  controverted  of  late,  and 
among  thofe  who  think  him  to  have  been  mif* 
taken,  we  may  reckon  the  learned  profeffor  at 
Cambridge,  Dr.  ('hrifiian. 

We  have  no  fuQh  ftatute  in  Ireland  as  33  H. 
VIII.  ch.  sy. ;  but  for  the  m#ft  ji^art,  efpecially 
in  colleges,  there  is  no  occafion  to  refort  to  any 
aft  of  parliament  to  oppofe  fuch  a  claim,  but 
only  to  the  plain  words  of  the  corporation  fta- 
tutes(8). 

By  the  civil  la>v,  confonantly  with  reafon,  if 
cjiminality  was  annexed  to  the  ads  of  the  mem- 

(8)  If  it  was  undoubtedly  given,  it  might  be  a  queftion 
whether,  we  having  no  fuch  ftatute  in  Ireland  as  33  H. 
Vm.  the  pow^r  couJd  be  difput^d  ?  but  in  nioft  cafes  where 
it  has  been  claimed,  and  particularly  in  the  college  of 
Dublin,  there  was  no  occafion  to  recur  to  any  z^  of  par- 
liament to  defeat  the  claim,  but  merely  to  oppofe  it,  by 
Ibewing  from  the  local  Matures  that  no  fuch  power  had  been 
granted,  and  that  the  claim  has  been  founded  in  error :  this 
has  been  done  in  the  uriiverfity  of  Dublin,  in  a  recent  mod 
ingenious  legal  pamphlet,  ufually  afcribed  to  a  very  learned 
member  of  the  fame,  and  the  opinion  of  him^  and  his  brethren 
was  confirmed  by  that  of  the  vifitors.  Similar  determinations 
have  been  made  by  the  court  of  Icing's  bench,  Cowper,  337 ; 
and  by  the  vifitor  of  Clare  Hall,  Cambridge,  upon  fimilar 
expreffions,  which  are  the  ufual  language  of  college  fta- 
tutes,  guardianus^  magtfltr  aut  prapojitus  (if  major  pars  fo^ 
ciorumj  that  they  do  not  give  to  fuch  head  a  negative  on  the- 
proceedings  of  the  fellows; 
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bers  of  a  corporation,  every  one  of  them  was  in-^ 
volved  in  it,  who  was  not  able  to  fhew  that  hq  had 
at  the  time  exprefsly  diffented(9).     • 

One  fpecies  of  corporations  deferves  particular 
attention,  and  more  ample  difcuffion  of  their  in- 
cidents; colleges  framed  for  the  advancement  of 
learning  (10). 

(9)  From  this  pofition,  which  I  coniider  as  univerfally 
applicable,  I  have  been  always  of  opinion,  that  there  is 
inherent  in  the  members  of  a  corporation,  or  of  the  go* 
vcrning  part  thereof,  a  power  of  entering  their  diffent  from 
any  corporate  aft  in  the  public  regiftry  or  records  of  the 
body ;  though  I  jcnow  this  fentiment  is  by  no  means  general. 
I  fey  diffent  rather  than  proteft,  becaufe  the  latter  is  ufually 
fuppofed  to  contain  the  reafons  upon  which  it  refts,  and  I 
ihould  by  no  means  urge,  that  every  man  has  a  right  to  in* 
fert  on  the  face  of  the  public  regiftry  reafons  which  may 
be  futile,  abfurd,  or  infulting  to  the  majority ;  but  it  feems 
to  me  conformable  to  every  principle  of  reafon,  that  he 
Ihould  have  a  power  of  exprefling  his  diffent,  in  defence  of 
his  charafter,  as  well  as  proteftion  of  his  perfon  or  property. 

(10)  It  was  not  till  after  the  revival  of  letters  in  Europe, 
that  colleges  and  uni verities  began  to  affume  their  prefent 
form.  Indeed,  1  think  it  may  be  faid,  not  until  the 
thirteenth  century,  for  it  is  in  that  century  that  firft  occurs 
fome  obfcure  mention  of  academical  degrees  j  much  of  the 
honour,  however,  of  founding  and  putting  them  into  their 
modern  fbapc,  is  attributed  to  Peter  Lombard,  at  Paris,  and 
Gratian,  at  Bologna;  the  former  of  whom  lived  in  thq 
eleventh,  and  the  latter  in  the  twelfth  century,  and  p^roba* 
bly  they  were,  during  thofe  two  centuries,  making  their 
progrefs  from  the  form  of  common  fchools  in  cathedrals 
»nd  monafteries,  where,  for  the  moft  part^  grammar  onl/ 

L  4 


152  ON  THE  RIGHTS  [Book  I, 

Thefe,  in  their  prefent  ftate  ?ind  form,  feem  tQ 
have  been  entirely  the  fruits  of  modern  invention, 
The  Grecian#youth,  who  attended  the  fchools  of 

was  taught,  to  the  complete  conftitution  pf  colleges,  which 
they  attained  in  the  thirteenth  century,  when  they  began 
to  confer  degrees.  It  may  be  afked,  was  not  Oxford  with 
fome  other  univerfities  founded  as  early  as  the  ninth  cen- 
tury ?  It  is  true,  there  wer6  numerous  ftudents  there,  and 
profeflbrs  who  read  leflures  in  grammar,  rhetoric,  divinityj^ 
philofophy,  arithmetic,  geometry,  andaftronomys  butftill 
fuch  feminarics  of  learning  were  ufually  called  only  fchools 
or  ftudies,  and  were  not  founded  or  endowed,  or  furniflied 
w-ith  powfers  of  beftowing  public  diftinftions  on  learning, 
like  degrees,  nor  did  the  ftudents  live  under  the  fame  roof. 
The  univerfity  of  Pari$  was  the  firft  which  aflumed  the 
form  of  our  modern  colleges,  and  from  thence  other  uni- 
verfities  originally  borrowed  moft  of  their  conftitutions. 

The  civil  law  claims  particular  merit  in  the  advancement 
and  encouragement  of  thefe  feminaries,  for  it  was  at  firft 
chiefly  owing  to  that  inordinate  and  univerfal  paffion^^  which 
feized  mankind,  (after  the  difcovery  of  the  pandefts  at 
Amalfi,)  for  the  ftudy  of  this  law,  that  fuch  numbers 
flocked  to  the  univerfities  where  it  was  taught.  The  ob- 
jefts  of  ftudy  in  thefe  revered  communities  were  divided 
into  four  branches:  divinity,  law,  and  phyfic,  compofed 
three  of  thefe;  and  the  arts  and  fciences,  cemented  under 
one  head,  formed  a  fourth.  The  power  or  faculty  of 
teaching  thefe  was  beftowed  by  the  ftate  to  the  feminary, 
hy  the  femLnary  to  the  individual,  and  hence,  in  procefs  of 
time,  thefe  branches  of  learning  came  to  he  czUed  facnltiesy 
and  the  criterion  or  eflential  difference  of  an  univerfity  was 
the  power  and  licence  of  teaching  the  four  faculties,  the 
fuppofed  compafs  of  univerfal  knowledge;  hence,  in  my 
opinion,  even  independent  of  the  fpecial  words  of  its  char- 


Chap.  VI.]  OF  PERSONS.  153 

philofophy  and  rhetoric,  lift^necl  to  teachers  not 
authorized  by  the  ftate,  nor  formed  into  corporate 
bodies  on  a  pubUc  foundation,  endo\^ied  with  cer- 

ter,  Dublin  is  properly  an  univerfity  j  fo  is  Glafgow, 
though  confifting  of  but  one  college. 

One  of  the  mbft  diftinguiftiing  features  of  modern  uni- 
yerfities,  is  the  power  of  conferring  degrees,  of  the  origiu 
and  nature  of  which  no  better  account,  in  my  opinion,  can 
be  found,  than  that  given  by  Attorney  General  Yorke,  af- 
terwards Lord  Hardwicke,  in  the  cafe  of  Dr.  Bentley,  who 
had  been  degraded  fxom  all  his  degrees  by  the  univerfity  of 
Cambridge :  the  power  of  granting  degrees,  fays  he,  flows 
from  the  crpwn  j  they  were  originally  in  nature  of  licences 
to  profeflbrs  in  feveral  profeflbrfhips,  and  are  now  titles  of 
diftincSion  and  precedence.     If  the  crown  erefts  an  univer-^ 
fity,  the  power  of  granting  degrees  is  incident  to  the  grant^ 
.fhey  are  not  properly  freeholds,  or  civil  temporal  rights,  and 
though  temporal  rights  be  annexed  to  them,  yet*the  univer- 
fity is  not  thereby  deprived  of  their  power  of  degradation,  as 
a  bifhop,  though  he  has  a  freehold  and  a  feat  in  parliament, 
may  be  deprived  by  his  metropolitan.     That  queftion,  how- 
ever, was  not  decided  by  the  court,  the  proceedings  againft 
Dr.  Bentley  having  been  irregular  for  want  of  his  being 
duly  fummoned,  and  J.  Fortefcue,  indeed,  doubted  whether, 
as  degrees  proceed  from  the  crown,  the  univerfity  could  de- 
grade. 

Regents  were  originally  teachers  of  the  younger  part  of 
the  univerfity,  and  they  were  difcharged  of  this  onus  after 
they  had  performed  it  a  fufScient  time,  and  became  non- 
regents  s  fee  this  diiHndiion  difcuffed  in  the  celebrated  caufe 
of  the  King  v.  the  Vice-chancellor  of  Cambridge,  on  the 
great  conteft  for  the  office  of  high  fteward  of  that  univer- 
^ty  in  1765,  between  LfOrd  Sandwich  and  Lord  Hardwicke, 
3  Burr.  1647. 
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tain  powers  and  capacities  by  the  founder,  fubjeft 
to  his  laws,  and  polfeired  of  funds  diftinft  from 
the  honorarj^fees  of  the  ftudent. 

The  tide  of  bachelor,  baccalaureus^  from  bacca  laufiy 
was  introduced  by  Pope  Gregory  IX.  in  the  thirteenth  cen- 
tury; the  idea  perhaps  taken  from  the  military  order,  a 
knight  bachelor,  fometimes  meaning  a  young  cavalier  who 
had  ferved  one  campaign,  and  might  be  faid  to  have  arrived 
at  the  firft  ftep  or  degree  in  arms. 

I  ih^il  now  proceed  to  fpeak  of  collegiate  duties,  difci* 
pHne,  property,  and  privileges. 

As  to  their  duties,  I  fpeak  not  of  the  general  duty,  of 
promoting  found  religion  and  learning,  nor  of  the  particular 
injunflions  of  their  feveral  fpecial  ftatutes;  butoffuch  rules 
as  are  prefcribed-  to  them  by  the  canons  of  the  church,  or 
the  laws  of  (be  land.  By  the  ^&.  of  uniformity,  17  &  i8^ 
ch.  2.  no  form  of  prayer  but  the  liturgy  of  the  eftabli(hed 
church  is  to  be  ufed  in  any  college  chapel,  under  feven  pe-> 
nalties.  It  is  alfo  ena<5led,  that  all  mailers  and  fellows  of 
colleges,  and  fo  forth,  muft  fubfcribe  the  acknowledgement 
of  conformity  and  allegiance,  ufually  called  the  declaration, 
on  pain  of  di&bility  or  deprivation,  and  that  heads  of  col- 
leges /ball  alfo  fubfcribe  the  Thirty-nine  Articles,  and  the 
book  of  Common  Prayer.  By  the  ift  of  G.  I.  ch.  13,  in 
England,  all  heads  and  members  of  colleges  muft  take  the 
oaths  of  allegiance,  fupremacy,  and  abjuration,  in  one  of 
the  king's  courts,  fix  months  after  admiiBon,  on  pain  of 
deprivation.  I  find  no  fuch  adl  in  our  ftatute  book  -,  but  as 
the  ftatute  of  2  Anne,  ch.  6.  Irifli,  had  enjoined  all  perfons 
taking  offices,  civil  or  military,  to  take  tbefe  oaths,  (though 
it  is  doubtful  whether  our  fellowfhips  come  within  thefe 
words,)  yet  we  have  always  thought  it  prudent  to  do  fo,  as 
alfo  to  qualify  by  taking  the  facrament. 
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The  Hate  fometitnes  encouraged  the  philofopher 
fo  far  as  to  give  him  an  afiignecl  and  fixed  feat  of 

The  canons  require  in  colleges  regular  performance  of 
divine  fervice,  and  adminiftration  of  the  facraments,  and 
enjoin  the  wearing  furplices  and  hoods. 

As  to  difcipline,  the  particular  mode  of  it  being  ordained 
and  regulated  by  the  ftatutes  of  each  college,  our  principal 
enquiry  muft  only  be,  how  in  general  it  is  to  be  enforced; 
and  here,  befides  the  ordinary  power  vefted  in  the  imme- 
diate and  reiident  governors  6f  the  college,  there  is  incident 
to  every  college,  and  indeed  to  every  corporation,  an  ex- 
traordinary or  vifitatorial  power;  what  makes  this  lefs  cA- 
fervable  in  moft .civil  corporations  is,  that  the  king  is  their 
vifitor,  2i^^0b€  can  only  vifit  in  his  court  of  king's  bench^ 
^odjiot  in  perfon,  we  confound  his  vifitatorial  power  with 
the  exercife  of  it,  in  and  by  that  court.  All  corporations 
have  fheir  vifitors,  for  otherwife,  without  fuperintendancc 
and  2nfpe(^ion,  they  might  be  fubje6l  to  endlefs  abufes ;  tbofe 
merely  civil  by  the  king,  unlefs  they  have  been  endowed 
1)y  a  {uhjeSty  and  derive  all  their  property  and  fubfiftence 
from  him,  in  which  cafe  the  fubje6):  is  efteemed  the  founder 
and  vifitor,  though  he  obtains  the  charter  of  incorporation, 
of  neceffity,  from  the  king.  In  eleemofynary  the  founder 
is  vifitor,  becaufe,  though  the  incorporation  comes  from  the 
king,  the  endowment  comes  from  the  founder,  and  therefore 
he  is  rewarded  with  the  power  of  vifitation  j  it  being  jufl, 
that  be  who  has  given  his  property  for  a  charitable  purpofc, 
Ihould  have  a  power  of  feeing  that  it  be  properly  applied. 

With  regard  to  ecclefiailical  corporations,  the  ordinary  is 
the  viiitor;  this  was  the  rule  of  the  canon  law,  and^ifr 
adopted  by  ours.  The  king  is  the  fupreme  ordinary,  he 
therefore  can  vifit  the  metropolitan,  the  metropolitan  the 
bifbop,  and  the  bifhop  all  fpiritual  cprporatioiis  within  his 

I 
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in{tru6lion,    as  the  academy  to  Plato,    and  the 
lyceum  to  Ariftotle ;  but  their  dilciples  did  not 

diocefe,  fuch  as  deans  and  chapters,  parfons,  &c.  who  are 
fole  corporations. 

From  thefe  rules  we  are  to  deduce  who  are  the  vifitors  of 
colleges  or  univerfities.     Of  univerfities  being  civil  corpo- 
rations, the  king  is  vifitor  in   his  court  of  king's  bench, 
thougli  fome  fay  they  have  no  vifitor.     Colleges  are  not  ec- 
clefiaftical  corporations,  though  it  was  held  otherwife  for- 
merly, and  though  from  fuch  opinion,  where  vifitors  were 
not  exprefsly  appointed  by  the  founders,  bifliops  have  fre- 
quently ufurped  the  power  of 'vifitation,  which  is  remark- 
ably the  cafe  of  the  biOiop  of  ^Ely,  at  Cambridge,  who  by 
long  prefcription  is  now  become  the  acknowledged  vifitor 
of  many  of  the  colleges  there.     Colleges  then  are  lay  cor- 
porations, even  though  compofed  of  ecclefiaftical  pferfons, 
and  are  faid  to  be  eleemofynary,  though  the  general  corpo- 
rate body  of  the  univerfity  is  not.     The  power  of  vifitation 
of  them,  therefore,   exifts   in  the  founder  and  his  heirs, 
which  power  they  may  grant  and  affign  over  to  others,  as  is 
done  by  the  king  in  our  ftatutes  to  the  vifitors  there  named. 
A  fpecial  vifitor  being  thus  made,  if  he  does  not  exceed 
his  powers,  /.  e.  if  he  deterrnines  on  a  matter  which  comes 
within  his  jurifdiction,  though  his  determination  be  wrong, 
it  is  final  and  conclufive,  and  there  is  no  appeal.     This'  was 
decided  in  a  very  folemn  manner,  and  after  much  debate,  in 
the  reign  of  King  William,  in  the  famous  caufe  of  Phih'ps 
and  Bury.     The  cafe  was  briefly  this :  l^x.  Bury,  reclor  of 
J£xeter  college,  Oxford,  deprived  Colman,  one  of  the  fel- 
lows, for  incontinepcy.     Colman  appealed  to  the  bifliop  of 
Exeter,  vifitor  \  the  vifitor  ordered  him  to  be  rcftored,  the 
re£lor  and  fenior  fellows  refufed  to  obey  the  order.     The 
vifitor  fufpended  fi've  fenior  fellows,  and  deprived  the  rector  - 
for  contumacy.     He  appealed  to  the  king's  bench,  Jind  th« 
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obtain,  in  confequence  of  their  attendance,  any 
privileges  fimilar  to  thofe  of  graduation  with  us, 

principal  queftion  was,  whether  the  king's  bench  had  any 
power  to  relieve  him  ?  Holt,  Ch.  J.  a  moft  eminent  and 
public  fpirited  judge,  thought  they  had ;  the  three  other 
judges  thought  otherwife ;  and  the  opinion  of  that  majority 
has  been  the  rule  of  the  court  ever  fince,  who  favour  the 
docStrine  on  this  principle,  that  law  fuits  among  members  of 
learned  feminaries  ihould  be  difcouraged  as  much  as  pofiible, 
and  that  it  is  better  that  one  perfon  fhoiild  fuffer,  than  that 
thfr  difcipline,  governmeht,  and  peace  of  the  college  (hould 
b«  deftroyed. 

The  fame  do(Srlne  was  held  in  Dr.  Bentley's  cafe,  whd 
was  fufpended  from  all  his  degrees  for  contempt  of  the  vice- 
chancellotj  who  had  iffued  a  procefs  againft  him  at  the  fuit 
of  another  famous  man,  Dr.  Conyers  Middleton.  Bentley 
applied  for  a  tnandamus  in  the  king's  bench,  and  obtained 
k,  becaufe  the  univerfity,  in  their  return  to  the  conditional 
order,  had  not  fet  forth  that  there  was  a  fpecial  vifitor,  v/hich, 
therefore,  did  not  ofikially  appear  to  the  court,  who  ether- 
wife  would  not  have  interfered.  •    - 

But  the  king's  courts  may  interfere  as  to  the  public  laws 
of  the  land,  for  the  founder  can  only  give  the  vifitor  ex- 
dufive  jurifdidtion  as  to  his  private  ftatutes,  and  the.  laws  of 
the  college;  for  inilance,  if  fellows  of  a  college  {hould  re-r 
fufe.to  take  any  oaths,  prefcribed  by  law,  previous  to  their 
admiffion. 

The  vifitor,  however,  muft  obferve  his  power,  and  if 
he  exceeds  it  is  liable  to  an  adion ;  if  the  queftion  be, 
whether  an  ofience  is  committed  ?  he  is  the  proper  judge^ 
and  perhaps  of  the  kind  and  degree  of  evidence  necefiary  to 
€onri6l ;  but  if  he  punifhes  for  that  which  is  clearly  no  of- 
fence, does  not  come  within  the  ftatute,  or  is  clearly  not 
cofAizable  und^r  his  vifitationd  power^-  an  appeal  lies  to 
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of  Nations,  who  feems  to.  lean  much  againil  mo* 
dern  univerfities.     Biit,  perhaps,  I  may  embrace 

I  fhall  conclude  with  a  few  words,  on  the  {)rivilege$  of 
colleges;  and  here,  I  am  Corry  to  fay,  that  I  am  forced 
chiefly  to  look  abroad  to  £n§;li(h  univerfities.  Their  civil 
jurifdi(9ion,  that  union  of  civil  and  academical  power, 
which  takes  place  at  Oxford  and  Cambridge,  could  not  pot 
flbly  exift  in  this  great  metropolis.  But  they  have  many 
privileges  which  might  be  communicable  to  u^:  fome  of 
them  highly  ufeful ;  all  honourable. 

Such  are  the  exclufive  privilege  of  printing  certain  books, 
and  the  concurrent  right  of  printing  others,  as  a£ls  of  par* 
liament.     32  Geo.  II. 

The  privileges  of  perfons  who  have  taken  the  degree  of 
mailer,  with  refpe£i  to  holding  two  livings.  The  privi- 
leges refpeding  polt  letters,  not  being  under  the  controul 
of  the  General  Poll  Office,  or,  at  leaft,  only  with  certain 
provifos.     . 

The  giving  to  the  univerfities  the  prefentation  to  livings 
belonging  to  popiih  recufant  convi£ks.  The  diipenfing  with 
refidcnce  to  clergymen,  abiding  for  ftudy  in  the  univerfi- 
ties, and  the  exception  in  their  favour  which  we  mentioned 
above,  as  to  bequefls  to  charitable  ules. 

The  qualification  of  property  requifite  to  enable  pedons 
to  reprefent  the  univerfities  in  parliament,  is  difpenfed  with 
in  England  with  refpecl  to  members  of  the  univerfities 
themfelves;  but  this  exception  is  unneceffary  in  Ireland^ 
there  being  no  fuch  qualification  a  A. 

In  exemption  from  taxes,  we  enjoy  much  the  fame  pri- 
vileges with  the  univerfities  of  England ;  and  however  flat- 
tering it  might  be  to  obtain  their  fmaller  exemptions  and 
privileges,  while  we  rival  them  in  found  learning  and  ufeful 
fcience,  we  have  little  to  envy  or  to  lame;it^ 


fimie  other  occafion  of  meeting  the^fia^y  ^nd 
various  recent  attacks  upon,  thefe  celebrated:  femir 
naries. 

The  compliment  whicli  the  law  has  paid  them,  of  or. 
dering  that  copies  of  all  books  publifhed  fhaU  be  depoiked 
in  their  libraries,  which,  indeed,  extend  alfo  to  the  libraries 
of  the  four  Scotch  univerflties,  has  been,  by  a  late  a£l,  exr 
tended  to  the  univerfity  qf  Dubllni. 


Jiff/ctUaneous  Cafes  refpeSiing  Colleges^  determned  fince  the 

year  1785. 
A  mandamus  lies  to  a  vifitor  to  hear  an  appeal  and  to  give 
fome  judgment,  Rex  v,  Bi{hop  of  Lincoln,  2  Term  Rep. 

338.     ' 

The  vifitor  of  Jefus  College,  Cambridge,  need  not  hear 
parol  evidence  on  an  appeal ;  it  is  fufficient  if  he  freceivee 
the  grounds  of  the  appeal,  and  anfwer  it  in  writing.  Rex 
V.  Bifliop  of  Ely,  5  Term  Rep.  475. 

N.  B.  The  doctrine  in  the  laft  cafe  feems  to  be  general^ 
but  'appears  fo  extraordinary,  that  it  is  to  be  hoped,  from 
fome  expreffi$ns  in  the  cafe,  that  it  applies  only  to  that  par* 
ticular  college. 

If  no  fpecial  vifitor  be  appointed  by  a  founder,  in  de&u^ 
of  his  heirs,  the  right  falls  to  the  king.  Rex  v.  C.  Hall^ 
Cambridge,  4  Term  Rep.  p.  433. 

Engliih  Statutes  allowing  privileges  to  the  uniyeriities^ 
inean  only  the  Engliih  univerfities.  Jones  and  Sniart, 
Term  Rep.  449. 

Jt  is  faid,  that  a  vifitor  cannot  compel  a  fpe^ific 
performance  of  an  agreepfient  between  a  college  and  a 
ftrangerj  nor  can  a  vifitor  adroinifter  an  oath.  See  Cowp. 
378  i  and  Douglas,  342. 

As  tp  alteration  of  ft^tutes,  fee  the  cafe  pf  fientley  v, 
Bifhop  of  Ely,  in  the  Appendix. 

YOU  I.  M 
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At  Rofifte,  in  the  time»  of  the  etnpero^s,  the 
profeflbrs  in  Afferent  fcienccs  began  to  receive 
regular  ftip^nds  out  of  the  public  treafury,  to  be 
authorife4  by  the  ftate,  and  to  become  fubje&to 
regiilationa^  and  a  form  of  difcipline^  by  it  or* 
dtuied.  Coaftantme,  Theodcifius,  and  Juftii^iaii. 
fteni  to  have  been  the  chief  promoters  of  thefa 
plans.  The  inftitutions  fov  the  purpofe  of  teach- 
ing the  laws  in  particular,  begin  from  the  third 
century,  to  offer  an  appearance  fomewhat  rc^ 
fembling  modern  colleges.  If  we  had  here  full . 
"leifure  tacKamine  the  traces,  handed  down  to  us, 
of  the  legal  fchools  of  Rome,  Conftantinople, 
iKad  Berytiis,  now  Beroot  in  Phenicia,  to  which 
three  places  Jufiinian  latterly  confined  thiA  ftudy, 
we  ihoald  fiml  fome  ftrong  mark^  of  affinity.  We 
know  that  the  ftudents  in  thofe  places  went 
through  a  courft  which  lafted  five  years,  and  wer^ 
divided  into  five  ieveral  clafles,  with  diftinguifli-r 
ing  names  to  £ach;  during  the  firft,  or  frefliman 
Tc^r,  they  w^se  caileddupondu  (^\l)y  a  nape  iq^ 

• 

As  to  college  chambers,  fee  Attorney  General  tA.  Stephens, 
Appendix. 

The  cxtenfive  qneaning  of  the  word  mores,  in  college 
flatutes,  the  cafe  ex  parte  Wrangham.     Ibid. 

As.  to  college  leae^  and  fines,  the  cafe  of  Wynne  v, 
Pamptoii,  3  Atkyns  4731     Ibid. 

(tt)  The  lower  cl^ffes  have  always  been  fubjeft  to  2  joke  j 
in  a  college  in  America,  where  the  author  wa^  for  a  fhort 
Jim6,  the  clafs  of  the  fecond  year  were  called  SMifHor^^y 
poippounds  of  fenfe  and  follv, 
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timating  that  they  were  yet  of  no  value;  ip  tlpw 
fecond. year  they  read  the  edi^,  and  were  caUefl 
edlBak;  in  the  tJiird  papmanifi^f.^thdv  fi^dy 
being  Papinian's  worka;  in  the  fourth  >^vtpi,  fvqvfi 
>imv^  as  having  a  power  to  anfwer  queftion$  life/e 
our  bachelors ;  in  the  fifth  aiutoi.  .  . 

In  the  ilth  book  of  the  code,  tit.  18^  it.  ^p- 
pear&,  that  no  perfons,  under  pain  of  infamy  ^nd 
baniihnient,  were  permitted  by  law  to  teach  ajs 
publip  profeffors,  though  tliey  might  aa  private 
preceptQi:s  in  private  houfes,  unlefs  eftahliiji^.by 
government,  and  that  the  government  had  eft^ 
Xift^^  in  the  capitol  a  foundatipn  of  public  pro- 
feflbrfliips,  viz.  one  of  philofophy — twoof^wr-r 
three  latin  profefforihips  of  rhetoric,  four  of  granx- 
mar — live  greek  profeffors  of  logic,  *nd  foiur.  jO^ 
grammar,  who  could  not  teach  privately  under 
the  fame  penalties  of  exile  and  infamy. 

The  honors'  and  privileges  bellowed  in  confc^ 
quence  of  proficiency  in  fcience,  are  ev(;ry  wherp 
to  be  found  in  thejuftinian  law.  The  prpfelfpfs 
and  ftudents  were  exempt  from  civil  oflices,  find 
from  tlie  reception  of  ftiangers ;  no  noify  trade 
could  be  carried  on  near  thiefe  femin»ries>  which 
were  ufually  called  auditories;  they  were  free 
from  all  ordinary  taxes,  and  after  twenty  years 
(fome  fay  thirty)  honourable  exercife  of  their  pro- 
feffion,  were  entitled  to  the  rank  of  count  or 
comes ;  an  honor  the  nature  and  degree  of  which 
is  not  very  clear,  counts,  or  comites  imperatorisy 
being  very  various  in  ftation,  power,  and  honor. 

M  2 
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To  obtain  ihek  privileges,  among  other  requi- 
fites,  to  be  matriculated  was  indifpenfibly  necef- 
fary;  and^ueflions  have  been  made,  whether  a 
man  who  was  matriculated,  and  leaves  the  uni- 
verfity  with  no  intention  of  returning  again,  af- 
terwards changing  his  mind,  fliall  have  any  benefit 
of  his  former  matriculation. 

ff 

*  Conftantine  is  laid  to  have  been  the  firft  who 
gave  falaries  out  of  the  public  treafury,  though, 
Quintilian,  long  before,  fpeaks  as  if  he  had  met 
with  fome  public  emolument,  in  conftquence  of 
twenty  years  meritorious  fervice. 

There  was  at  Conftantinople,  befides  a  college 
for  the  ftudy  of  the  law,  one  for  the  liberal  arts', 
and  both  there  and  at  Alexandria  were  celebrated 
Colleges  of  phyficians. 

•  All  thefe  colleges  were  liable  to  vifitation  and 
inljpeftion ;  the  lay  by  feme  of  the  civil  magif- 
trates,  the  ecclefiafiical  by  the  bifliop  of  the  dio- 
cefc,  as  may  be  colleded  from  th*;;  83d  Novel,  and 
the  Dig.  47.  22.  1. 

By  grammar,  fo  often  mentioned,  was  anciently 
nnderftood  not  merely  the  rudiments  of  languages, 
]but  clafFical  learniilgin  general. 
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RIGHTS    OF    THINGS. 


THE  order  purfued  in  this  book  is  as  near  to 
that  of  Judge  Blackftone  as  poffible;  but  as  the 
civil  law  kne!w  not  the  diftiiiAion  between  real 
and  perfonal  dilates,  the  reader  muft  not  expe£l 
to  fee  the  titles  to  things  real  and  perfonal  fepe- 
rately  handled,  as  they  are  by  him,  nor  confe- 
quently  the  fame  title  repeated ;  as  for  inftance, 
by  occupancy,  by  forfeiture,  or  by  will,  as  he  is 
obliged  to  do,  firft  under  the  head  of  Title  to 
Things  Real,  afterward*  of  Things  Perfonal 
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BOOK  II. 


OF  THE  RIGHTS  OF  THINGS, 


CHAPTER  I. 


ORIGIN  OF  PROPERTY,  AND  DIVISION  OF  THINGS. 

The  Civil  law  does  not  enter  into  the  minute 
and  fubtle  difquifitions  about  the  natural  origin 
of  property,  which  have  employed  the  pen*  of 
Grotius,  Lpcke,  and  Btaclcftone.  As  far,  how- 
ever, as  it  has  touched  upon  them,  it  agrees  (^in 
the  opinion  of  Mr,  Gibbon)  with  the  Oxonian 
Profeffor,  in  deriving  it  from  occupancy.  To  me 
it  feems  rather  to  coincide  with  Gi-otius,  v^o  de- 
duces it  from  an  implied  compa6l  of  nations ;  for, 
in  fa6t,  it  fpeaks  of  occupation  only  as  one  of  the 
titles  to  property  arifing  from  natural  law,  L  t. 
i^y%  Juftinian,  from  the  law  of  stations,  fl>ewiBg 
that  he  is  not  fpeaking  of  the  law  of  nature  uni- 
verfally  and  in  the  abflrafl,  as  it  operates  in  ajiate 
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of  nature^  but  only  as  it  becomes  a  part  of  the 
law  of  nations.  The  language  of  Juftinian  in  the 
Inftitutes  is  ^his :  that  all  rights  to  things  arife 
from  the  law  of  nature,  thaJt  is,  the  law  of  na- 
tions, or  from  municipal  law  (1).  Under  the 
lirft  he  reckons  occupancy,  acceffion,  and  tra- 
dition ;  under  the  latter,  prefcription,  donation, 
inheritance,  &^c. 

Next  to  the  confideration  of  property  in  general^ 
and  its  origin  in  the  law  of  nature,  natural  order 
teaches  us,  firft,  to  treat  of  the  divifion  of  things, 
then  of  property  in  them,  and  laftly,  of  the  par- 
tkular  modes  of  acquiring  title  to  them,  a  method 
which  has  been  purfued  by  the  clear  mind  of  Mr. 
J.  Blackftone,  and  which  I  fliall  endeavour  to 
follow,  efpecially  as  Juftinian  here  by  no  means 
furniflies  a  clear  model  for  imitation  (2). 

(  r  )  Accordingly  Mr.  Blackftone  fpeaks  of  that  rule  of  the 
law  Qf  nations y  recogmzed  by  the  laws  of  Rome ^  Quod  nullius 
eft,  id  ratione  naturali  occupanti  conceditur. 

•  (2)  Juftinian,  in  his  Inftitutes,  is  in  this  refpefl  extremely 
immethodical ;  for,  in  the  firft  chapter  of  his  fecond  book, 
he  begins  with  the  divifion  of  things — then  proceeds  to  the 
titles  to  them  acquirable  by  the  law  of  nature  and  nations— 
and  in  the  fubfequent  chapters  of  the  fame  book  returns  to 
divifions  of  things,  and  to  quantity  of  intereft  in  them, 
thereby  poftponing  the  enumeration  of  the  other  methods 
of  acquiring  property,  viz.  thofe  by  municipal  law,  and 
awkwardly  fejparating  thefe  titles  to  property  from  the 
former,  /.  e.  from  thofe  arifing  from  the  law  of  nature  and 
ijations,  by  the  interpofttion  of  the  chapter  of  corporeal  and 
incorporeal  things,  and  of  fervices,  ufufruft,  and  ufe. 
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:  In  their  divifion  of  things,  the  Roman  jurift^ 
are  much 'more  minute,  accurate,  and  metaphyfi- 
cally ' exa6l,  than  ours;  things  were,  Recording  to 
,  them^  either  in  patrimonio,  capable  (^  being  pof- 
fefled  by  Angle  perfons  exclufive  of  others,  or  ej^tra 
patrimonium,  incapable  of  being  fo  poffefled. 

Things  estra  patrimonium  were  common,  u  e. 
free  to  ail  mankind ;  public,  i.e.  belonging  to  fame 
nation  or  people  y  univerfitatis,  i.  e.  belonging  to Jbme 
certain  citj/y  focietyy  or  corporation ;  or,  fourthly, 
things  nullius,  belonging  to  nobody,  which  included 
^  all  things  confecrated  and  devoted  to  religious 
iifes,  which  are  diftinguilhed  into  facred,  fan6)^, 
and  religious. 

This  was  the  divifion  of  things  in  relation  to 
their  property  fliip — with  refpe<Slto  their  nature,  they 
were  divided  into  corporeal  and  incorporeal — and 
the  corporeal  again  into  moveable  and  immove- 
able. This  is  the  order  and  manner  of  divifion 
chofen  by  Juftinian  in  the  Inftitutes,  and  we  fliall 
follow  it  (3). 

•  (3)  The  order  adopted  by  the  famous  Roman  lawyer, 
Caius,  and  apparently  approved  in  the  Digefts,  is  fome- 
what  different:  he  firft  diftinguifhes  things  into  thofe  of 
divine  and  thofe  of  human  right — ^things  of  divine  right  he 
feparates  into  facred,  fan£t,  and  religious — thofe  of  human 
into  things  in  patrimonio  znd  extra  patrimonium — and  under 
the  res  nulUuSy  a  fub-divifion  of  the  latter,  confiders  not  only 
holy  things,  but  thofe  which,  though  not  confecrated,  wanted 
a  mafter,  fuch  as  the  hareditas  jacem.  Juftinian  confines 
the  res  nullius  to  things  of  divine  right. 
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Tliiogs  tx»timon  to  all,  are  ttH^fe  IftH'^h,  bdng 
given  by  Providence  for  general  ^ufe,  canfMM:  be 
reduced  to  the  nature  of  propertj";  fttcli  are  the 
air^  running  wat)^,  the  fea,  and  the  ihores  of  the 
iea.  By  fhore,  the  Inftitutes  mean  up  to  high 
water*xnark,  or  (where  little  Or  no  tides,  as  in  the 
Mediterranean)  as  high  as  the  higheft  winter  wave 
wafiies  (4);  but  if  a  man  by  prefcription,  frotp. 
time  immemorial,  had  the  ufe  of  running  water 
{5)y  as  for  a  mill,  his  cafe  was  an  exception  to  the 
general  rule,  but  he  mull  not  wafte  the  water  un- 
necefiarily,  and  mills  and  other  buildings  might 
be  .erefted  on  rivers  by  particular  licence.  Vid. 
Digs.  48.  8. 

Things  public.  Among  things  public  Juftinian 
pi'incipally  notices  harbours,   banks,  and  rivers, 

(4)  Notwithftanding  this  pofition  of  the  fea  being  com- 
mon, many  nations,  in  modern  times,  have  claimed  dominion 
over  parts  of  it,  as  the  Venetians  over  the  Adriatic,  the 
King  of  Denmark  over  the  Sound,  and  the  King  of  Great 
Britain  over  the  four  feas.  The  learned  Selden  even  con- 
tends that  the  fea  is  as  capable  of  becoming  property  as  the 
land.  Undoubtedly,  where  nations  have  taken  upon  tbem- 
felves  the  burthen  of  freeing  the  fea  from  pirates,  or  ere&ing 
light-houfes  on  dangerous  coaifts,  they  have  a  right  to  re- 
imburfe  themfelves  by  duties  upon  paffing  (hips ;  nor  is  it  to 
be  underftood  that  foreign  nations  have  a  right  to  ufe  the 
ihore  of  the  country  againft  the  will  of  the  inhabitants,  ex-* 
cept  from  inevitable  diftrefs. 

(5)  By  Magna  Charta,  the  ^propriating  running  water, 
which  it  feems  unnatural  to. reftrain,  was  prohibited,  confe- 
quently  the  rivers  fenced  at  that  time  were  di£ede4  to  1^ 
laid  open. 
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and  the  right  of  filling  in  them.  By  the  civil  law 
the  rivers  wae  public.  Of  exclufive  rights  of 
fiihing  the  Rotiians  had  no  notion^  any  more  than 
of  game  laws  (6);  and  tlw  inhabitants  of  the* 
waters  became  the  property  of  the  firil  occupant; 
nor  was  any  obftruftion  or  diverfion  of  a  river 
allowed.     See  Dig.  lib.  43. 

A  bank  of  a  river  might  have  been  private  pro- 
perty;  but  it  ^vas  fo  far  public,  that  all  perfons  had 
a  right  to  come  upon  it  for  certain  purpofes ;  for 
iilftance,  for  a  towing-path  (7). 

(6)  It  is  their  peculiar  praife,  fk3rs  Gibbon.  With  us,  by 
the  feudal  polity,  the  Prince  claimed  a  right  of  granting 
feanchifes  kA  fru  fiihery  in  rivers,  which,  by  an  odd  per- 
veriion  of  language,  means  exclufive  fifhery;  but  theic 
rights  of  fiihery,  in  confequence  of  Magna  Ckarta,  mufl 
be  as  old  as  Henry  IL*s  time.  _  Probably  very  few  of  our 
prefent  fiiheries  could  boaft  fuch  antiquity,  or  are  really 
legal;  but  being  proved  to  have  exilled  longer  than  the 
memory  of  die  oldeft  men  living,  are  prefumed  to  have  been 
from  Henry  II.'s  time,  no  proof  appearing  to  the  contrary. 
Many  gentlemen  in  Ireland  fupport  their  titles  to  fiiheries 
by  grants  from  Charles  IL  but  fuch  grants  convey  nothing, 
being  dire£lly  contrary  to  Magna  Charta,  and  are  only 
Corroborating  evidence  of  the  fights  being  from  time  im- 
memorial. 

A  fubjed  niay  have  by  prefcription  a  right  to  a  feveral 

fiihery  in  an  arm  of  the  fea.    4  T.  R.  437. 

.1 

f7)  This  rule  of  the  civil  law,  adopted  alfo  by  our  Brac- 
ton,  was  much  infiiled  on  in  the  cafe  of  Ball  v.  Herbert, 
3  Term.  Reports ;  when,  hpwever,  it  was  determined  that, 
by  the  common  law  of  England,  the  public  are  not  entitled 
to  tow  on  the  banks  of  navigable  rivers. 
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Res  umoerfiuitisy  or  things^  foelpnging  to  cities 
or  bodies  politic.  Such  things  belong  to  the  cor- 
poration or  body  politic  in  refpefl;  of  the  property 
•  of  them ;  but  as  to  their  w/e,  they  appertain  to  all 
tliofe  perfons  that  are  of  the  corporation  or  body 
politic :  fuch  may  be  theatrcs,  market-houfes,  and 
the  like  (8). 

Res  nullius,  or  things  which  are  not  the  goods  or 
property  of  any  perfon  or  number  of  men,  are  prin- 
cipally thofe  of  divine  right :  they  were  of  three  (9) 
forts — things  facred,  things  religious,  things  fanft. 
Things  facred  were  thofe  which  were  duly  and  pub- 
licly confecrated  to  God  by  the  priefts,  as  churches 
and  their  ornaments,  their  chalices,  books,  &c. 

Things  religious  were  thofe  places  which  became 
fo  by  burying  in  them  a  dead  body,  even  though 
no  confecration  of  thefe  fpots  by  a  prieft  had  taken 
place. 

Things  fanft  were  thofe  which  by  certain  reve- 
rential awe  arifing.from  their  nature — fometimes' 
augmented  by  the  additiqn  of  religious  ceremonies, 
were  guarded  and  defended  from  the  injuries  of 

(8)  They  differ  from  things  public^  the  latter  belonging  to 
a  nation, 

(9)  For  though  Caius,  in  his  divifioh  of  things,  makes 
them  to  confift  of  derelift$,  treafure  trove,  the  hareditas 
jacens^  or  an  inheritance'lying  before  it  be  entered  on  or  ap- 
jpropriated;  yet  as  thefe  are  of  a  private  nature,  and  capable 
of  proprietorfhip,  Jiiftiniaa  more  properly  confines  the  rrx 
nullius  to  things  of  divine  right. 
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men;  fuch  wer^tjie  gates^ancT  walls  diF  a  city,  ofc 
fences  agjiinft  '*^hklr  were  capitally  puhifhed.  ' 

We  have  nb^-dOne  with^things  ettrd  pafrimth 
niumy  arid  muft  remind  th^  reader,  tliat  things  in 
-patrimonio  kr^  divided  iritb  corporeal  and  incoipo- 
real,  and  tlie  coiporeal  sfgaiii  into  'moveable  and 
imoioveable.  '      ^*  -  ' 

Corporeal  things  are  thofe;  which  are  vifibld  and 
tangible,  as  lands,  houfes,  jewels,  &c.  Incorpo- 
real are  not  the  objeft  of  fenfation,  but  are  the 
creatures  of  the  mind,  being  rights  iffuing  out  of  a 
thing  corporeal,  or  concerning  or  exercifeable  with- 
in the  fame. 

Corporeal  things  are  either  moveable,  as  filverj 
gold,  houfliold  goods;  or  immoveable,  as  lands 
and  houfes  (10). 

Corporeal  things  njay  be  unoccupied,  or  held  for 
life,  or  leffer  term,  or  in  inheritance ;  in  the  fecond 
Cafe,  the  Englilh  law  calls  them  tenements,  in  the 

(lO)  Moveables  and  immoveables  are  more  ufually  and 
technically  called,  by  our  law,  things  real  and  perfonal:  thus 
Mr.  Blackftone  defines,  in  the  fecond  chapter  of  his  fecond 
book,  things  real  to  be  ftich  as  are  fixed  and  immoveable ; 
things  perfonal  to  be  goods,  money^  and  other  moveables ; 
jret,  in  his  twenty-fourth  chapter,  he  is  forced  to  depart  from 
this  definition,  and  to  acknowledge  that  things  perfonal  in- 
clude fomething  more  than  moveables,  viz.  what  we  call 
chattels  real  (as  leafes  for  years),  which  he  fays  are  of  a 
mongrel,  amphibious  nature.  Such  awkward  efFedls  arife 
from  our  diflin<Sbions  of  real  and  perfonal  property,  and  b 
fn^ch  fuperior  is  the  iimplicity  of  the  civil  Uw* 
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third  herectitamcsits.  So  incoipm^eal  rigiits  may 
be  tenemefits  or  hereditaments,  as  they  are  to  exift 
foT  the  life  qf  the  individual,  or  to  defeend  to  his 
pofierity.  The  civil  law  does  not  qiake  vdk  of 
tbefe  terms ;  but  yet,  like  the  Engliih,  in  the  dir 
viiion  of  things,  pays  mqre  peculiar  attention  to 
thofe  of  an  incorporeal  nature,  which  we  may»  if 
we  ple»ife,  to  keep  up  the  analogy,  call  heredita- 
ments. 
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< 

A  HESE  bein^  very  numerous  and  various^ 
legal  writers  have  ufually  ffleftecj  fome^  of  the 
principal  for  difcaffion.  This  Judge  Bldckftonc 
has  ddne'  to  the  number  of  ten. 

The  civilians,  though  they  enumerate  many,^ 
fuch.  as  the  rights  of  inheritance  and  thofe  ari'fing 
frcnn  cohtrafts,  refer  raoft  of  them  to  other  i!)roper 
lieads,  and  confine  themfelves  under  this  title  to 
what  they  call  fervitutes  or  fervices.  On  this  head, 
therefore,  of  incorporeal  hereditaments,  theEngliih 
JaAvyer  is  not  to  expeft  difcuffions  fimilar  to  thofe 
of  Blackftone,  on  rents,  commons,  &c.  but  rather 
upon  fttbje6ls  which  in  the  Englifh  law  would  be 
ranked  and  confidercd  under  the  titles  of  cafements 
or  nuifances,  for  fo  the  ferviccs  of  the  Roman  law 
would  be  cllfled  by  us. 

It  may  be  agi^eable,  however,  to  the  reader,  be- 
fore we  proceed  to  thefc  {bivices,  to  know  what  the 
eiyilia^ps  h^ve  delivered  to  us,   upon  fome  of  the 
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forts  of  incorporeal  hereditaments,  chofen  by  Mr. 
Blackftone  for  fpecial  confideration,  which  are  ad- 
vowfons,  tithes,  commons,  ways,  offices,  dignities, 
franchifes,  corrodi^  ^or  peni^ons,   annuities,   and 

rents. 

On  advawjbns  it  will  be  immediately  perceived, 
by  the  conufant  of  hiftory,  little  or  nothing  can  be 
expefted.  Thtjus  patrormtus,  or  right  of  the  per- 
fon  who  built  and  endowed  a  church  to  nominate 
the*  officiating  n>inifter,  appears  to  have- been -al- 
lowed in  the  Roman  law,  Nov.  26.  tit.  12,  ch.  2. 
and  Nov.  118.  ch.  23.  but  was  too  young  and  in- 
frequent to  afford  room  for  much  difpute,  or  con- 
fequently  to  demand  much  legal  regulation.      ^  ; .  , 

Tithes. — The  fame  alraoft  may  be  faid  of.tithes. 
In  the  earlieft  times  of  chriftianity  the  cl^jgy.were 
tupporte.d  by  gratuitpus  donation;  the.jpi^ty  of 
the  times, gendered  that  fupport  ample  and  liberal^ 
9.nd  prevented  or  anticipated  recourfe  to  any  claint 
of  right:  that  fervour  of  piety  had  not  fubfided 
in  the  fixth  century,  the  sera  of  Jufjtiuian's  re* 
formation  of  the  law.  It  is  not,  I  believe,  any 
where  alleged,  that  tithes  were  claimed  as  a  right 
until  the  fourth  or  fifth  centuries,  though  volun- 
tary contributors  had  often  made  a  tenth  the  mea- 
fure  of  their  devout  remuneration  of  the  fervice^ 
of  the  priefthood,  and  the  claim  does  not  feem  to 
Jbi^^ve  been  as  yet  fo  general,  or  fo  acknowledged, 
as  ,to  empFoy  any  chapter  in  the  body  of  the  civil 
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Commoriy  or  right  of  common. — Of  this  right 
the  ciril  law  treats  (lightly  and  generally,  among 
the  various  clalfes  of  fervice*  due  b]^the  land  of 
one  man  to  another  2  it  recognizes  particularly  the 
jus  pafcendi  pecoris,  but  does  not  enter  into  fpecial 
diftinftions  of  the  different  fpeeies  of  common 
known  to  the  Englifh  laws. 

JVays^  or  rights  of  way. — The  divifions  here  were 
fpecial  and  minute ;  their  rights  were  either  itcr^ 
cQuSj  or  ma  vel  aditus :  iter  was  a  right  for  a  man 
to  go  on  horfeback,  or  in  a  fedan,  over  another 
man's  land  to  his  own ;  and  where  fuch  right  ex- 
ifted,  and  the  road  was  oUt  of  repair,  he  who  had 
the  right  of  way  might  go  over  any  part  of  the 
land  he  pleafed  (1).  Actus  Was  a  right  of  walk- 
ing, riding,  driving  cattle  or  a  cart,  over  another 
man's  ground  (2).  ViUy  or  aditus^  included  the 
two  former,  and  fuperadded  the  privilege  of  draw- 
ing ftones  or  timber,  or  leading  any  body  of  men, 
over  the  ground,  provided  it  wei'e  done  without 
damage  to  the  corn  or  grafs,  within  a  fpace  con- 
fifting  of  eight  feet  at  lead  ftraight  ways,  and  of 
fifteen  feet  upon  turnings.  All  thefe  rights- of 
way  might,  as  with  ^s,  arife  from  fpecial  agree- 
ment— ^permiffion  or  refervation — by  prefcription^ 

(i)  The  law  of  England  agrees,  fays  Blackftone;  but  he 
is  miftaken,  except  where  the  owner  of  the  land  is  bound  to 
repair.     See  f)oug.  716.  • 

(2)  Called  in  England  a  pack  or  prime  way. 

VOL.   J.  N 
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or  from  neceffity,  where  one  man^s  land  is  entirely 
furrounded  by  another's  (3). 

Rents, — 4'1  rents  could  be  recovered  by  diftrcfe, 
and  nothing  being  known  to  them  analogous  to 
the  feodal  tenures,  confequently  there  were  no  fuch 
diftinftions  as  rent  fer^'^ice,  rent  feek,  &c. 

The  rent  might  be  either  in  money,  or  in  a 
certain  quantity  of  provifions,  or  in  a  portion  of 
the  fruits.     The  place  and  time  for  paying  the 
rent,  feera  to  have  been  regulated  nearly  as  with 
us :  the  time  exprefsly ;  it  being  a  general  princi- 
ple of  that  law,  that  he  who  has  a  term  for  paying 
any  thing,  is  not  in  delay  till  the  laft  moment  of 
that  time  is  expired  (4)  ;  but  it  does  not  fay  with 
our  law^  that  though  the  rent  be  not  due  till  mid- 
night,  it  fliall  be  payable  before  fun-fet  (5).     The 
place  impliedly^  it  being  a  general  principle  alfo, 
that  where  no  place  expreffed,  the  thing  fhould 
be  delivered,   or  paid  where  it  happened  to  be. 
Vide  lib.  38.  Dig.     The  thing  to  be  paid,  there- 
fore, being  the  fruits,   or  fomething  in  lieu  of 

(3)  A  way  with  us  may  be  pleaded  as  from  neceffity; 
and  in  pleading,  the  kind  of  way  muft  be  particularly  ihewn^ 
whether  it  be  a  footway,  horfeway,  or  cartway.  Vid.  YcL 
164.     I  Durn.  and  Eaft.  560.     6  Mod.  4. 

(4)  Ne  eo  quideni  ipfo  die^  in  quern  Jiipulath  faHa  eft\  quia 
toiui  is  dies  arbitfio  folfuentis  tribui  poteji.  See  I^ft,  de  Verb. 
Obi. 

(5)  With  all  due  deference  ta  all  legal  writers,  this 

(ounds  very  like  a  blunder. 
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fchem,  I  collect  that  payment  was  properly  ihadci 
where  the  fi^uits  were,  that  is,  on  the  laiid. 
'  The  rent  (except  in  the  loxig  Icafes  called  ^rh^ 
phytmfes),  was  confidered  in  the  light  of  hire,  oi* 
payment  for  the  fruits  of  the  grdiind,  rather  than 
as  it  is  with  us,  in  the  nature  of  an  acknowledg- 
ment for  the  pofleflion  of  the  land*  Hence  if  the 
leffee  fuffered  by  great  and  inevitable  accidclnts, 
whether  by  the  hand  of  God,  or  from  tlie  hand  df 
man,  Jie  was  difcharged  from  paying  rent,  during 
the  continuance  of  the  calamity  (6) ;  ind  even 
if  he  covenanted  to  pay  his  rent  notwithftaiidiiig 
accidentia  the  covenant  extended  only  to  fiich  as 
might  be  naturally  expedeid  from  poflible  changes? 
of  weather,  Ac.  and  not  to  fudd^n  arid  Unexpefted 
events,  arifing  from  the  2t6l  of  man,  fuch  as  the 
inroads  of  ah  enemv. 

Remedies  for  recovering  the  rent — ^Thefe  werd 
by  diftrefe,  by  ejeftraent,  or  by  aftioii,  as  with 
us.  . 

(d)  Incendia,  aquarum  magnitudines,  impetus  pf^'ctohtitn 
a  nuUo  praeftarttur,  b.  23.  F.  de  reg.  Jur.  For  the  difFe* 
recce  of  our  law  in  thefe  rrfpefts,  and  its  diftiadHons,  k6 
a  learned  note  in  Fonblanque's  Eq.  i;  vol.  p.  366.  Our 
law  does  not  difcharge  the  leffee  from  the  payment  of  rent 
exprefely  refcrved,  even  though  the  premifes  be  deftroy^d 
by  firei  or  demolifhed  by  the  king's  enemies.  It  (hould 
ieem  by  certain  decifions  that  the  leffee  wotild  have  relief  in 
equity.  But  of  the  propriety  of  thefe  decifiQUS,  Mr,  I\on- 
Manque  fe^ms  to, doubt. 
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'  The  firft  followed  from  the  principle,  that  the 
furniture  of  a  houfe^  or  the  profits  of  a  farm,  were 
always  implied  by  mortgaged  for  the  rent.  Vide 
lib.  4.  and  lib.  7.  Dig.  But  beads  belonging  to 
the  plough,  and  other  things  necefiary  to  tilling 
and  cultivating  the  ground,  could  not  be  dif- 
trained  (7),  nor  the  bed  or  other  abfolutely  ne- 
cetiary  moveables  of  the  leffee;  an  ordinance  dic- 
tated by  the  fame  humanity,  which,  in  the  fixth 
and  feventh  books  of  the  Pandefts,  forbids  a  deb- 
tor's wearing  apparel,  or  be  J,  being  taken  in  exe- 
cution. 

The  landlord  could  feize  the  effeds  on  the  pre- 
mifes  to  fatisfy  not  only  the  arrears  of  rent,  but  the 
lofles  by  dilapidations,  and  that  whether  thefe 
effefts  belong  to  his  immediate  tenants  or  to  their 
under-tenants ;  but  the  goods  of  the  under-tenant 
could  only  be  feized  to  the  amount  of  the  rent  he 
paid,  and  if  he  paid  the  head  landlord,  it  was  a 
defence  in  an  aftion  by  the  mefne.  F.  13.  7.  11. 
5  de  pig.  a6l. 

The  mode  by  ejedment  we  find  in  the  Code  and 
Pande6ls.  Vid.  3.  lib.  Cod.  de  Loc.  and  Domat. 
book  1.  lib.  4.  we  find  them  fpeaking  of  colonum 
ejeBum  penjiontim  debitarum  nomine ;  and  which  is 
remarkable,  the  tenant  could  not  only  be  ejected 
for  non-payment  of  his  rent,  but  alfo  for  damaging 

■ 

(7)  Agreeably  to  the  ancient  common   law  of  Eng- 
land. 
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the  houfe,  or  premifes,  carrying  on  in  them  an  un- 
lawful trade,  or  making  a  bad  ufe  of  them  in  any 
other  way. 

A6Honsfor  the  recovery  of  rent.  — The  mention 
of  thefe  frequently  occurs  (8)  ;  they  were  favour- 
able actions,  and  of  the  fpecics  wMeh  were  called 

bonaJidei(9)'  •       . 

Befides  thefe  fpurs  to  the  tenant  to  be  punftual 
in  the  payment  of  his  rent,  he  was  alfo  liable  to 
intereft  upon  it,  from  the  time  of  its  being  legally 
demanded. 

Having  thus  fketched  the  rules  of  the  civil  law 
on  fome  of  the  incorporeal  hereditaments  which 
appeared  moft  important  to  Mr.  J.  Blackftone,  we 
fliall  proceed  to  the  confideration  of  thofe  which 
principally  attracted  the  attention  of  the  Roman 
jurifts,  viz.  fervitutes  or  fervices.  - 

Services  (which,  as  I  have  faid,  either  correlpond 
to  what  we  denominate  eafements,  or  elfe  would 
rank  among  rights  to  be  fecured  from  particular 
Buifances),  were  burthens  affefting  lands,  or  othfe 
fubjefts  of  ownerfliip,  whereby  the  proprietors  were 

(8)  Actions  jex  locato  et  conduiSto. 

(9)  The  Roman  law  diftingui0ied  between  contr^<£l$ 
bona  Jidei  and  contrails  Jfri^i  juris.  That  is,  fome  con-i 
tra£ls  were  fo  to  be  interpreted  by  the  rules  of  honefty  and 
confcience,  that  they  were  fuppofed  to  include  many  things 
not  exprefsly  mentioned  in  the  contr^,  while  in  others 
fhey  adhered  clofely  to  the  very  letter  of  the  contra<a. 
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(either  reftiuined  from  the  full  ufe  of  irhat  was  theiir 
own,  or  obliged  to  fii^r  another  to  do  fomethxng 
upon  or  refpeftjng  it.  The  former  were  called  ne- 
gative fervices,  fuch  as  that  a  neighbouring  pro- 
prietov  Ihould  not  build  to  darken  my  windows. 
Tbp  latter  affijflj^ive,  fuch  as  a  right  to  a  water- 
courfe  oyer  the  lands  of  another  (10). 

Services  again  were  defined,  rights  to  which  one 
thing  was  fubjedl  for  ufe  or  convenience  to  another 

/thing  or  peribn,  contrary  to  common  right.  They 
ivere,  therefore,  either  praedial  or  perfonal.    Pne- 

'dial  were  burthens  impofed  upon  one  tenement. in 
favour  of  another  tenement.  Perfonal  by  whiclt 
property  was  burthened,  not  in  fs^vour  of  a  tene-i- 
inent>  but  of  a  perfon.  i 

Praedial  fervicps  were  divided  into  rural  fervicca^ 
or  of  lands,  and  urban  fervices,  or  of  houfes.  The, 
mral  feryices  of  the  Romans  were  iter,  aftus ;  via 
aqua^duCtus,  aqu«hauftus,  &  jus  pafcendt  pecoris  j 
foot-road,  horle-road,  cart-road,  dams  and  watefnt 
j^urjfe?,  watering  of  cattle,  and  pafturage  or  com« 
Hfioi). 

The  chief  £|.ffirmative  fervices  of  the  houfes 
among  the  Romans,  were  thofe  of  fupport,  viz. 
figni  immit^ndiy  8g  oneris  fertndi.  The  fii'ft,  tiie 
fight  of  fixing  in  pur  neighbour's  >vallj  a  joift  ^\ 

(lo)  In  the  former  of  the  inftaflces  here  adduced,  we 
fepuld  deem  it  a  feAirity  againft  nuifance,  though  We  have 
no  general  terra  for  fUch  reftraints.  The  latter  we  Call  ari 
eafement. 
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beapi  from  ou?  own  houfe.  The  fecond,  that  of 
refting  the  weigjit  of  our  houfe  upon  a  neighbour'^ 
wall.  There  were,  however,  many  others,  fuch  as 
of  a  way  through  another's  houfe,  or  up  his  flairs,,. 
to  apartments  not  his  property ;  of  even  over^ 
hanging  anotjier's  ground  to  protect  a  houfe  from 
ruin  ;  of  carrying  a  fink  through  un  adjoining 
manfion,  &c-  ^c. 

Negative  feryices  of  houfes  were  infinitely  va* 
rious.  One  or  two  examples  may  fuffice :  fuclf 
as  the  reftrifting  of  a  building  formed  fo  ais  tQ 
darken  ancient  lights,  or  to  throw  rain  water 
from  its  roof  upon  another's  ground ;  fuch  a$ 
the  reftriftion  upon  injuring  the  profpe6l  from  a 
neighbour's  houfe,  or  againft  opening  windows 
which  may  over-look  another's  habitation,  and 
deftroy  his  privacy  ( 1 1 ). 

Of  perfonal  fervices,  or  fervices  due  from  a  thing 

(ii)  The  tjerm  fervices  or  fcrvitudqs  is  well  known  ja 
jhe  Scotch  law:  in  England  and  Ireland,  fuch  rights  may 
he  created  by  fpecia)  covenant  between  ifidjviduals  ^  and  a$* 
tp  ma{iy  of  thofe  above  enumerated,  they  exift  ^  cpmmQa 
right,  e.  g.  an  a£lion  would  lie  for  (jafkeping  ancient 
lights,  9  Co.  s8.  b.  and  for  overl^angiqg  s^ppther's  bpufe, 
or  putting  up  a  fpout  fo  that  water  fall  upon  another's  prq^ 
^ifes,  Stra.  634.  bi^t  not  for  obftrufting.  a  profpcft,  or 
overlooking  a  neigh)^i|r'8  retired  ivalk}  though  I  have 
Jcnown  i  warm  contefl:  upon  the  laft  p^int,  which  however 
Aid  npt  come  to  a  deciiiop. 
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to  a  perfon,  there  were  particulariy  noticed,  ufufruft, 
ufe,  and  habitation. 

UJufruB  jv^as  the  right  of  ufing,  taking,  and 
enjoying,  all  manner  of  profits  which  arife  from 
a  corporeaF  thiiig  belonging  to  another  perfon, 
without  any  diminution  of  the  fubftance  or  pro- 
perty thereof;  it  might  be  in  cattle,  bondmen, 
or  any  thing  not  co7i fumed  in  the  w/e(12).  Uft 
•Was  a  right  of  receiving  fo  much  of  the  natural 
profits  of  a  thing  as  was  neceffary  totally  fufte^ 
nance; 

Habitation  was  a  right  of  a  perfon  to  live  in 
the  houfe  of  another  without  prejudice  to  the 

(i2)  An  improper  ufufrufl:  might  even  be  of  things  that 
periih  in  thp. ufing,  as  of  wine  and  pil.  Our  trufts,  as 
Mr.  Blackftone  has  obfervcd,  do  not  corjrefpond  to  tl|9 
^fvifrudls,  but  to  the  fidei  commijja  of  the  Romaiis.  Ufu- 
frufts  in  the  Scotch  law  are  called  life  rents  5  the  interefts 
of  tenants  for  life  or  years,  among  us,  may  be  compared 
to  the  ufufrufts  of  the  Romans.  Thefe  fpecies  of 'per- 
fonal  fetvices,  though  they  may  be  created  by  fpecial  agree*^ 
pient*,'  are  little  noticed  among  us ;  but  with  re<|)e6l  to 
"thoft  of  Si  praedial  kind,  whetiever  an  Englifh  .  lawyer 
Wifhes  for  information  on  the  pra£bice  of  eafements  or 
nttifances  under  fpecial  circumftances,  he  cannot  perhaps 
fjrarch  for  general  principles,  as  well  as  fpecial  detail,  rtiore 
fuccefsfully  than  in  the  civil  law,  whofe  difquifitions  on 
thefe  fubjeSs  have  been  much  more  minute  than  ours, 
thoagh  the  general  principles  fo  far  agree  as  to  make  them^ 
I  think/Ximoft  equivalent  to  authorities  among  us.  To  go 
more  miniuely  into  the  doftririe  would  be  impra£ticable  ii^ 
^  elementary  treatife,  on  my  prefent  defign. 
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property:  this  was  affignable,  which  a  ufe  was 
not;  and  as  the  houfe  could  be  ufed  only  for 
a  dwelling,  it  differed  from  an  ufufrud  in  it^ 
becaufe  the  ufufru^arian  of  a  houfe  might  have 
applied  it  to  any  purpofe,  as  to  a  ftore  or  a  ma- 
uufaftory. 


•  > 
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CHAPTER  III. 


Ksst: 


OF  ESTATES  IN  THINGS. 


It  has  been  formerly  oblerved,  that  though  the 
Roman  law  diftinguiihed  eftates  in  real  and  in 
perfonal  things,  it  had  no  divifion  of  eftates  fimi- 
lar  to  that  fubtle(l)  partition  amongft  us,  into 

(i)  Though  a  little  foreign  to  my  purpofc,  I  cannot  help 
obferving  a  confufion  which  appears  to  me  fometimes  to 
arife  with  us  as  to  thefc  terms,  as  if  they  were  always  fyno-» 
nymous  to  freehold  and  chattel. 

Real  eftate,  in  common  parlance^  means  an  eftate  of  in-* 
determinate  duration,  not  necejfarily  including  the  idea  of 
immobility,  as  freehold  doth. 

Thus  an  eftate  or  property  granted  to  a  man  and  his  heirs 
in  an  annuity,  charging  only  the  perfon  of  the  grantor,  is, 
fays  Blackftonei  vol.  2.  ch.  3,  a  real  eftate.  Yet  it  cer- 
tainly is  not  freehold  nor  chattel ;  and  if  it  were  to  a  man 
and  his  executors,  it  would  not  be  a  real  chattel ,  like  a 
leafe  for  years  of  land,  nor  a  perfonal  chattel,  like  the 
parchment  on  which  the  deed  of  annuity  was  written. 

So  an  eftate,  or  property  for  life  in  a  library  of  books,  is 
real  eftate;  but  neither  freehold  nor  chattel,  though  the 
books  themfelves  are  perfonal  chattels. 
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real  and  perfonal ;  in  our  fenfe  of  thofe  words/ 
We  proceed  to  the  quantities  of  intereft  iii  things, 
known  to  the  Romans. 

The  higheft  quantity  of  intereft  which  any  man 
can  liayc  m  property,  is  the  abfolute,  uncon- 
trolled, independent,  perpetual  power  over  it  (2), 
This  might  be  had  by  the  Roman  law,  in  that 
Rate  where  poffeflion  was  perfectly  allodial,  though 
the  higheft  eftate  of  an  Englilh  fubjeft  can  be 
only  in  fee  fimple.  The  nature  of  an  allodial 
eftate^  that  is  of  one  wholly  independent,    and 

A  freehold  is  an  eftate  of  indeterminate  duration  in 
things  immoveable  of  free  tenure  ;  it  may  be  in  fome,  in- 
corporeal herediuments,  as  rents  and  tithes,  not  in  others, 
^  a  right  of  way. 

TENURES. 

(2)  The  Engliih  reader  may  perhaps  be  furprifed  to  find 
the  head  of  tenures  totally  omitted  in  the  preceding  part, 
till  he  is  informed  that  they  were  utterly  unknown  to  the 
civil  law.  They  were  equally  ftrangers  to  the  Englifli 
before  the  feodal  polity  was  introduced :  from  that  period, 
it  has  been  a  fundamental  maxim  with  us,  that  the  king  is 
the  univerfal  lord  and  original  proprietor  of  all  the  lands  in 
thefe  kingdoms,  and  that  no  man  doth  or  can  pofTefs  any 
part  of  them  but  what  is  derived  from,  and  held  under  and 
from  him,  mediately  or  immediately,  in  confideration  of 
feodal  fervices.  But  the  Roman  land  owner  did  not  hold 
of  any  fuperior  j  his  poffeffion  was  perfeftly  allodial,  and 
wholly  independent.  Tenures  are  the  offspring  of  feudality, 
infomuch  that  Wright  ancLiVoodefon  obferve,  that  the  in- 
troduction of  feuds  and  tenures  is  fpoken  of  as  the  fame  fad: 
and  event. 
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bdd  of  no  fuperior,  i$  fo  fimple  and  obvious  to 
every  comprehenfion,  that  it  requires  no  illuftra- 
tion.  Laborious  comments  are  only  necelfary  to 
the  feodal  conftitution,  or  doctrine  of  tenure. 
On  quantities  of  intereft,'  therefore,  the  Roman 
lawyers  have  faid  little  or  nothing. 

EJi(jLtes  TaiL — Mr.  Gibbon  and  others  have 
pofitively  affertcd  that  the  civil  law  was  not  ac- 
quainted with  entails  (3).  I  will  not  affert  that 
it  was,  in  the  fliape  to  which  we  have  been  ac- 
cuftomed,  but  it  appears  to  me.  very  certain,  that 
reftriftions  fimilar  to  thofe  of  entailing  were  fa- 
miliar to  the  Romans,  though  not  attended  with 
all  the  concomitant  ideas  annexed  by  our  law  to 
this  fpecies  of  eftate.  In  Dig.  30.  114.  14.  A 
prohibition  of  alienation  by  will,  without  caufe 
exprefs,  is  declared  to  be  invalid.  And  then  it 
pvdceeds  to  fay,  quod  Ji  liberis  out  pofieris^  out 
hceredibus,  aut  aliis  quibvfdajn  perfcmis  confuknies, 
ejufmodi  voluntatem  Jignifcant^  earn  Jen(tndani  effe^ 
.and  mentions  an  inftance  where  a  father  having 
a  fon  and  three  graudfons,  fidci  commifit  to  the 
fon,  nefiindum  alienaref,  Sf  ut  in  famUia  relin- 
quo'et.  Nothing  can  be  plainer  than  this  autho- 
rity, to  fliew  that  reftri6lions  upon  alienating  aw^y 

(3)  Mr.  Gibbon's  words  are — The  fimplicity  of  the 
civil  law,  was  never  clouded  by  the  long  and  intricate 
entails  which  confine  the  happinefs  and  freedom  of  unborn 
generations.  4th  vol.  ch.  44.  pr328.  oft.  ed* 
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from  a  family  were  valid.    I  agree  with  Mr.  Gib- 
bon, that  this  could  not  be  done  by  direct  entail, 
becaufe  the  Roman  heir  or  devifee  /as  fhall  be 
explained  more  fully  hereafter,    under  titles  by 
;!efcent  and  by  will)  acquired  and  abfolute  do- 
minion over  the  inheritance,  without  any  pofli- 
bility  of  fattening  upon  him  direSly  any  tack  or 
appendage,  in  the  way  either  of  entail  or  of  re- 
mainder ;  but  I  cannot  agree  with  that  celebrated 
writer,  that  this  might  not  be  done  by  way  of 
truft.  Under  the  name  o^Jidei  commijfary  fubjiitu- 
tionsy  fays  Wood  (4),  and  rightly  in  my  opinion, 
were  -comprehended  not  only  trufts,  but  entails 
and  remainders.     The  method  was  this ;  though 
no  fuch  fliackle  could  be  put,  as  we  have  faid, 
directly  on  the  heir,  yet  the  eftate  could  be  left 
to  him  upon  truft,  that  b^  would  at  his  death 
leave  it  to  another,  and  fo  on,  by  way  of  what 
was  csWed  Jubjiitutiofij  and  the  perfon  thus  fub- 
ftituted  correfponded  to  the  ilfue  in  tail  or  remain- 
derman with  us ;  this  being  done,  however,  merely 
under  the  principle  that  each  pofleffor  fox  the  time 
being  held  only  in  truft  to  hand  over,  by  fome 
direction  of  his,    when  his  time   of  enjoyment 
fliould  be  at  an  end,  the  eftate  to  the  next  en- 
titled,  therefore  thefe  limitations  of  eftate  were 
not  called  by  any  term  fynoTiimous  to  entails  or 

(4)  lii  a  note,  p.  140.  8vo.  ed. 
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remainders,  but  ojrapi-ehended  under  the  general 
head  ofjidei  comndjfay  or  trufts  (5). 

(5)  TRUSTS. 

Trufts  were  firft  introduced  at  Rome,  in  the  time  of 
Anguftus,  for  the  fake  of  thofe  that  could  not  have  been 
devifees  or  donees,  according  to  ftri&nefs  of  law,  as  for 
example,  aliens.  The  eftate  therefore  was  conveyed  to  a 
citizen,  who  was  the  diredl  heir,  the  fiduciarius  or  truftee, 
on  truft  to  deliver  over  the  inheritance  to  the  fidei  commif^ 
farius^  or  ceftui  qui  truft,  or  to  let  him  receive  the  profits, 
and  as  the  execution  of  thefe  direftions,  depending  on  the 
honefty  of  the  truftee,  was  not  fufficiently  enforced  at  firft, 
a  praetor  was  appointed  exprefsly  for  the  purpofe  of  forcing 
the  trufteps  to  fulfil  the  trufts. 

Mr.  Gibbon  infifts,  that  the  doftrine  of  trufts  went  no 
further  at  Rome,  than  the  fimple  form  above  mentioned, 
and  that  fuch  fidei' commijfary  fubjiitutions  as  are  relied  upon 
in  the  text  to  prove  the  Romans  had  what  may  be  called 
truft  entails,  are  of  modern  invention,  feudal  ideas  grafted 
en  the  Roman  jurifprudence,  and  derived  from  an  abufe  of 
the  159th  Novel,  which  he  calls  a  partial  perplexed  de- 
clamatory law.  It  is  well  kiipwn  that  Trebonian  was  ac- 
cufed  of  corruption  with  regard  to  the  enadting  of  that  law, 
(which  took  the  decifion  of  a  family  difpute  out  of  the  ordi- 
nary courts  of  juftice),  and  that  he  is  fuppofed  therefore  to 
have  enveloped  it  In  ftudied  obfcurity.  But  flill  enough, 
in  my  opinion,  appears  in  that  law  to  fhew,  that  fidei  coin* 
mijfary  fubfiiiutions  were  then,  and  long  before,  ufual.  The 
cafe  was  briefly  this;  A.  had  left  an  eftate  by  will,  with 
a  prohibition  of  alienation  out  of  the  family,  after  four  de- 
fcents }  a  part  of  it  was  alienated :  the  fon  of  that  defcen- 
dant  infifted  on  the  will.    The  law  decides,  that  in  that 
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JEJiafes  for  life. — Eftates  for  life  are  divided 
i)y  Judge  Blackftoue  into  thcrfe  created  by  acl  of 
the  parties,  and  thofe  created  by  co^ru^ion,  or 
oj^ration  of  law.  Of  the  latter  kind  I  do  not  find 
any  aiiiong  the  Romans.  T.  in  tail  after  poffi^ 
bility,  is  a  creature  of  our  own  laW  ;  and  tenant 
by  the  curtefy  adds  to  his  definition  the  words  of 
England.  With  tencgicy  in  dower,  Black&one 
has  himfelf  obferved,  the  civil  law  was  unac- 
quainted. In  it  therefoare  we  ihall  only  find  n^en* 
tion  of  conventional  eftates,  or  leafes  for  life ;  and 
and  on  thefe  it  ha^f  faid  very  little,  becaufe,  though 
the  Romans  had  fuch  terms,  they  were  not  nfual, 
their  lands  in  general  being  fet  only  for  very  fliort 
terms  of  years. 

EJiates  for  years. — ^The  terms  for  years  among 
the  Romans  were  then,  as  we  have  obferved,  ex- 
tremely ihort,  like  the  modern  tenures  in  France 
and  Switzerland  (6).     No  term  is  more  frequently 

particular  cafe,  the  teftator's  meaning  was  not  to  entail  th^ 
prohibition  of  alienation  beyond  his  own  children,  i.  e.  the 
firft  degree ;  but  that  at  all  events,  and  In  all  cafes,  it  could 
not  be  extended  beyond  the  fourth  degree. 

(6)  In  France,  fays  Gibbon,  all  leafes  of  land  were  de- 
termined in  nine  years,  until  this  limitation  was  removed 
fo  lately  as  the  year  1775  \  and  adds,  that  he  is  forry  to  ob» 
ferve  that  it  ft  ill  prevailed  in  the  beauteous  and  happy  coun* 
try  where  he  then  refided,  in  Switzerland.  Gibbon's  De« 
cline  and  Fall,  &c.  chap:  44.  in  a  note.  Leafes  in  China 
are  not  ufually  longer  than  feven  years.  Lord  Macartney's 
Embafly,  vqI.  2.  p.  505.    The  reader  Will  ©hferve,  thajt 
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mentioned  than  the  quinquenniitm,  or  term  for 
five  years,  infomuch  as  to  induce  fome  perforis  to 
imagine  tha^^the  povt^r  of  leafing  was  reftri6i;ecl 
to  that  period  by  law,  thoogh  Af  r.  Gibbon  rightly 
fuppofes  it  was  only  by  cuftom  (7).  To  eftates 
for  years,  therefore,  their  moft  ufual  mode  of 
leafing,  I  fhall  confine  a  ihort  account  of  fuch 
incidents  to  leafes,  as  I  have  been  able  to  glean 

though  T  havp,  (in  Mr.  Blackftone's  method,  a«d  to  con-^ 
form  as  much  as  poffible  to  the  genius  of  the  Englifli  law), 
considered  leafing  and  hiring  of  land  feparately  and  detached 
from  other  hiring ;  yet  the  civil  law  confiders  all  hiring, 
whether  of  lands,  houfes,  animals,  or  other  moveables,  or 
even  of  perfonal  labour,  all  together  under  the  clafs  of  con- 
trails, and  under  the  one  head  of  locatio,  hiring  or  letting 
to  hire. 

(7)  From  thefe  obfervations  of  the  fliortnefs  of  their 
leafes,  muft  be  excepted  their  emphyteufes  or  fee-farih 
leafes.  They  originated  in  the  fame  caufe  which  produced 
our  leafes  fo  tommon  in  Ireland  for  lives  renewable  for 
ever,  in  the  barrenncfs  of  certain  lands,  which  on  that  ac* 
count  no  perfon  would  take  or  improve  on  a  fliort  leafe  j 
indeed  the  emphyteufis  of  the  civil  law  is  exprefsly  held  by 
celebrated  writers  to  have  been  the  parent  of  the  £ngli(h 
fee-farm,  and  by  fome  even  of  our  copyhold  eftates  5  and  I 
apprehend  the  Roma4s  actually  had  leafes  for  lives  renew- 
able for  ever.  The  emphyteuta  was  fo  called  from  being 
obliged  to  plant  and  improve  the  land  ;  he  could  mortgage 
and  alienate,  but  if  he  fold,  the  landlord  had  the  firft  option 
as  a  purchafer,  which  was  called  Jus  Protomefios.  If  he 
affigned,  he  paid  a  relief,  which  was  called  Lauiimium. 
See  Cod.  4,  tit.  b.  8.  ch.  3. 
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from  the  difperfed  and  extenfive  fields  (5f  the  divil 
law  (8).  Their  law  of  emblements  was  very  fimi- 
lar  to  ours,  and  founded  on  a  like  principle  of 
found  reafon,  that  where  a  man  knows  the  ex- 
piration of  his  time,  it  is  folly  for  him  to  aft  as 
if  he  did  not.  This  I  think  appears  clearly  from 
Dig.  19.  2,  9.  where  the  cafe  is  put  of  a  leafe  for 
five  years,  provided  A.  fo  long  lived,  expiring 
upon  the  deJith  of  A.  and  it  is  declared  that  if 
the  leffee  had  done  a6ls  qua/i  qUinquennio  fruitur 
TuSy  he  rtiuft  fuifer  for  it,  becaufe  hoc  evenirepojfc 
profpicere  debmt 
.  Mr.  Gibbon  has  reprefented  the  intereft  of  the 
leffee  or  colonus,  as  miferable  and  precarious, 
and  fo  it  was  in  many  refpe6ls,  but  not  quite  fo 
infignificant  or  trifling  as  he  reprefents  it.     He 

(8)  If  this  account  appear  iuperficial  to  the  Englifh 
lawyer,  it  is  becaufe  he  is  not  acquainted  with  the  difficulty 
of  deriving  from  books  alone  at  the  diftance  of  one  thoufand 
amd  two  hundred  years,  any  thiag  like  a  complete  fyftem, 
where  he  is  to  expeA  aid  only  from  detached  fragments^ 
hints,  and  allufions  to  practices  and  ufages  perfectly  known 
at  the  time,  and  therefore  imperfedly  explained ;  and  where 
be  perhaps  does  hot  find  a  fubje£t  treated  of  under  one  dif- 
tin£l  appropriate  head,  but  difperfed  up  and  down  under  a 
thoufand,  often  apparently  foreign  to  it. 

On  the  particular  fuhjeft  of  their  leafcs  for  years,  we 
muft  alfo  obferve,  that  another  difficulty  in  obtaining  in- 
formation  arifes  {torn  their  being  as  little  refpe£ted|  noticed, 
or  mentioned  among  them,  as  fuch  tenures  were  among  us 
before  the  reign  of  Edward  I. 

VOL.   I,  O 
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ikys,  no  foltd  or  coftly  improvements  could  be 
ckpe6led  from  a  farmer,  who  at  each  moment 
iiiight  be  e^fted  by  the  fak  of  the  eftate.  Now 
true  it  is,  that  if  the  leafe  did  not  mention  affigns, 
the  purchafer  was  not  bonnd  by  the  kafe  (9), 
but  then  the  lefiee  could  come  upon  him  for 
the  lofs  he  fuflfered  by  the  breaking  of  the  kafe, 
and  the  vendee  had  his  remedy  over  againil  the 
vendor.  And  as  to  improvements,  he  was  not 
under  tlie  difconragements  he  would  be  with  us> 
for  he  had*  a  right  to  be  reimburfed  for  all  rea- 
Jbnable  improvements. 

If  we  add  to  this,  that  .the  landlord  was  bonnd 
to  repait,  and  was  in  general  ob%ed  to  advance 
the  flock  and  improvements  of  hnfbandry  (lO), 

(9)  It  muft  be  remembeFcd^  that  in  the  early  periods  of 
our  hiflory,  a  landlord  could  at  wrU'extinguiib  all  leafes  for 
years  upon  his  grounds^  by  fuffcring  z  common  recovery. 

(10)  Thefe  proviftons,  fo  apparently  reafonable,  and  fo 
jaecefiarily  arif&ng  from  the  fhort  tenures  of  the  Romans,, 
afford  other  points  of  compariibn  between  the  £ngli&  and 
jloman  laws.  One  great  ufe  of  the  ftudy  of  other  laws  is,  ta 
fee  whether  any,  and  what  changes  would  be  advifeable  to  be 
introduced  from  them  into  our  laws*  It  is  true,  that  it 
would  be  ridiculous  to  fuiFer  every  mad  experimeiltalift,  or 
expenfive  improver,  to  load  a  &rm  with  charges  which  the 
landlord  might  never  be  able  to  redeem>  or  to  break  his 
contra^  at  pleafore.  Sot  how  irkfbme  is  it  to  a  tenant 
po  fee  andfeber  derive  all  the  benefit  from  the  value  he  has 
aidded  te  the  eftate,  and  how  often  do  we  fee  a  lefTee  in  vain 
praying  to  be  discharged  from  a  bargain  become  intolerable 
hy  unlorefeen  events  i 


Chap,  rtti         OftHiMGJ.^" 

and  that  the  lieffee  could  reh'nquifh  hi»  bargain  if 
he  found  it  difadvatttagcous ;  the  fituation  of  the 
leffee  for  years,  was  by  ho  means  as  hid  as  it  ^as 
originally  in  thefe  countries. 

The  19th  book  of  the  l^andeft*,  title  fid^  and 
the  4th  book  of  the  Code,  tit.  ^5,  contain  thift 
lifual  implied  legal  engagements  between  leflbr 
and  leffee;  from  its  perufal  we  learn  that  the 
leffee  was  to  ufe  the  land  carefully,  arid  as  a  good 
owner  Ihould,  and  to  pay  the  rent,  and  fur  render 
the  prerriifes  uninjured,  at  the  end  of  the  term  : 
lie  might  let  to  others,  but  was  anfwerable  for  the 
afts  of  his  under-tenants,  as  he  was  for  thofe  of 
his  fervants.  He  was  not  bound  to  repair,  except 
by  fpecial  covenant  or  by  cufiom  (1  ty.     He  was 
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(11)  In  Ireland,  a  covenant  binding  lefleeto  r^ir^  is 
almoft  univerfal  in  leafes.  In  England,  a  landlord  r^paif ^ 
where  there  is  no  leafe,  and  very  oft^n  chufes  ,to  dofo  when 
there  is,  from  regard  to  the  neatnefs  of  his  efltate.  ThougH 
there  be  no  particular  covenant  to  repair^  yet  lenee  for  years 
h  anfwera^le  for  wafte  in  general ;  and  to  let  the  houfe  Fall 
down  Would  he  wafte.  i>  Bl.  Com.  ohi  |8»  i  Ves.  462I 
Lefiee  who  covenjints  to  pay  renty  and  to  ropaif  (aqcidcntl 
by  fire  excepted},  though  the  premifiss  are  burnt,  and  ua% 
rebuilt  by  the  leiTee  after  notice,  continue^  liaUe  to  the 
payment  of  the  rent,  i  T.  R.  310.  The  civil  law  would 
have  determined  to  the  contrary.  T.  for  life  without  im- 
peachment ©f  wafte,  (hall  not  be  allowed  to  commit  dejiruc* 
fion,  as  by  wantonly  cutting  down  ornamental  trees  out 
•f  enmity,  perh^,  to  faiiti  in  rexttKitder,  2  Vem.  j^% 
I  BroWn,  i66,  3  Biro.  549.  ^ 
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obliged  to  quit  a  houfe  leafed  if  the  landlord  really 
wanted  it  for  his  own  habitation,  and  was  bound 
to  a  tempoiiry  relinquishment  of  his  holdings,  if 
the  landlord  wanted  the  poiJeffion  for  the  purpofe 
6f  repairs.  If  <he  made  improvements  or  repairs, 
he  was  to  be  reimburfed.  If  envied  by  a  ftranger^ 
or  if  the  poffeflion  was  difturbed  by  the  landlord 
Jiimfelf,  rent  was  extinguiihed  or  fufpended,  and 
leffor  liaWe  to  make  good  all  the  damages  which  . 
the  farmer  fuftained,  and  all  the  profits  he  might 
have  made.  The  T.  was  difcharged  from  rent, 
if  by  any  extraordinary  event  arifmg  from  tem- 
pefts,  or  from  an  cnemy^  he  was  prevented  from 
enjoying  and  reaping  the  crops.  But  if  the  acci- 
dent .was  of  an  ordinary  nature,  or  the  damage 
received  in  the  common  courfe  of  things,  as  from 
pern  icibus  weeds  in  com,  or  from  the  too  great 
age  of  worn-out  vineyards,  which  are  the  inftances 
put  in  fee.  15.  lib.  2.  15  Dig.  the  leffee  was  not 
difcharged  from  paying  his  rent :  fo  if  the  damage, 
though  done  by  a  voluntary  trefpaffer,  was  flight. 
If  landlord  had  remitted  .the  year's  rent  to  his  fuf- 
fering  tenant,  and.  that  tenant,  by  the  unufuat 
fertility  of  the  fucceeding  year,  had  amply  com- 
penfated  the  lofs  of  the  former,  the  remiffion 
was  done  away,  and  the  tenant  became  again 
fubjeft  to  the  rent :  it  fcarcely  need  be  faid  that 
all  thefe  regulations  might  be  altered  and  modified 
by  fpecial  covenants,  which  might  render  thq 
tenant  liable  to  all  loffes,  and  expofed  to  all 
chances  of  events* 
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The  emphyteufes,  which  were  leafes  for  ever, 
or  for  long  tenns  of  years,  differiijg  entirely  in 
their  nature  from  the  fliort  five  yeftrs  leafes  to 
which  our  obfervations  have  been  hitherto  applied, 
the  principles  applied  to  them  were  totally  dif- 
ferent; the  emphyteuta  was  bound  to  improve, 
he  therefore  got  no  abatements,  as  the  conduftor 
(which  was  the  name  for  the  ordinary  ieffee  for 
ihort  terms)  did  for  extraordinary  calamifics.^ 
But  in  return  he  had  the  extraordinary  privilege 
of  relinquifhing  his  bargain,  if  he  found  it  dif- 
advantageous. 

He  too  might  mortgage  and  alienate,-  which 
the  conduftor  or  ufufrucluary  could  not :  in  fuft, 
the  condu6lor  was  not  confidered  as  having  any 
property  in  the  land,  but  merely  as  having  a  title 
to  the  enjoyment  of  the  fruits  an4  profits,  whereas 
the  perpetual  tenant  was  confidered  as  haying  the 
utile  dominium,  while  the  direQ  property  re- 
mained in  the  landlord :  and  hence,  in  the  Ro- 
man law,  the  perpetual  tenant  is  confidered  in 
a  double  capacity,  either  as  or  as  not  being 
the  mafter  of  the  eftate,  according  to  the  dif- 
ferent lights  in  which  h?  *nd  the  property  are 
viewed  (12), 

(iqt)  I  haye  infenfibly  fallen  here  ij^to  the  ufe  of  the 
terms  landlord  a|id  tenant,  as  Domat  ^nd  other$  have  done^ 
chough  the  Romans,  Mt  haying  the  dodlrinf  of  tenures^ 
lefTor  and  leiTee  are  the  more  proper  terms, 
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.  T,  at  will  and  by  fufferance.  The  Roman  law 
refemblcd  ours,  in  ftwving  as  much  as  poflible  to 
conftf  u^  tenancy  at  will  to  be  holding  from  year 
to  year.  In  the  fame  manner,  if  the  tenant  held 
over  after  the  term  expired,  and  the  landlord  did 
not  immediately  take  legal  fteps  to  remove  hini, 
or  feemed  in  any  manner  to  acquiefce,  his  frience 
was  conftrued  to  be  a  tacit  renewal  of  thejeafe— 
and  the  Icflee  could  not  be  turned  out  without 
regular  notice ;  he  became  tenant  from  year  to 
year,,  or  fometimes  for  two  years  certain  ;  for  in- 
ftance,  if  there  was  an  inequality  in  the  produce, 
which  made  eveiy  fecond  year  more  valuable,  his 
leafe  was  tacitly  renewed  for  two  years  (IS);  and 
under  fome  fpecial  circumftances  he  might  thus 
tacitly  bepppae  entitled  tp  9,  term  as  long  as  hisi 

{13)  Our  law  nesLclj  agre^  in  all  thefe  particulars*  See 
3.  Burr.  109.  EfpinafTe,  469.  Upo^  the  whole,  however^ 
it  muft  be  acknowledged,  that  the  Roman  leiTees  feem 
much  to  have  refembled  the  Metayers  in  France,  to  whom 
the  landlords  furniflied  the  feed  and  implements  of  huf-. 
bandry,  and  ftiared  in  the  profits ;  which,  fays  Mr.  Young, 
in  his  tour  through  France,  promifes  well,  but  fucceeds 
ilL  Lord  Kaimes  *  obf^vcs,  that  it  is* believed  to  be  the^ 
imiverfal  opinion,  that  without  a  long  leafe,  it  is  vain  to 
hope  for  an  improving  tenant ;  and  though  confidence  may 
fupply  the  want  of  long  terms,  yet,  fays  Adam  Smith,  in 
his  Wealth  of  Nations  f,  pethaps  England  is  the  only  coun- 
try under  .Heaven,  where  a  "tenant  will  improve,  and  evei). 
^lufl^,  without  any  leafe  whatfoever. 


•  •«  •  ^ 


♦  Gentleman  Farmer,  p.  407,  f  1  Vol.  book  3.  p.  174- 
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-former  one.  Though,  on  the  contrary,  this  tacit 
i'enewal  might  be  for  lefs  time  than  a  year,  from 
the  nature  of  the  fubjeft,  e.  g.  of  a  wine  prefs  to 
rthe  time  of  vintage.  Such  an  implied  renewal 
xevived  all  the  conditions  in  the  former  leafe— 
it  was  a  continuance  of  tie  firfl  kafe  with  all  its 
j^ojpifeguences^ 
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Of  thefe  the  principal  and  moft  remarkable  be^ 
ing  mortgages,  I  ihall  chiefly  confine  myfelf  to 
them,  previoufly  remarking  only,  that  in  every 
law  the  fcholar  muft  naturally  expe6l  to  find 
mention  of  conditions  exprefs  and  imph'ed,  pre- 
cedent and  fubfequent,  and  of  eftat^s  dependent 
upon  them  accordingly.  They  arife  neceffarily 
from  the  nature  of  things,  and  the  commerce  of 
men ;  but  the  civil  law  not  having  adopted  cer- 
tain fubtle  diftinftions,  which  in  ours  make  the 
partictdar  confideration  of  fuch  eftates  incumbent 
upon  us  (fuch  for  inftancc  as  between  a  condition 
in  deed  and  a  limitation)  does  not  dwell  with  any 
peculiar  attention  upon  fuch  conditional  eftates, 
fave  upon  mortgages,  though  it  is  by  no  means 
lilent  as  to  conditions  in  the  abftra6i  (I). 

Mortgages  were  fo  well  known  to  the  civil  law, 
that  many  allege,    as  Mr.  Fonblanque  has  ob- 

.  ( I )  It  views  them  under  the  head  of  covenants,  which 
will  come  under  our  confiderjition  in  the  third  book. 
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ferved,  that  our  own  doiftrines  upon  the  fiibjefl 
are  borrowed  from  that  comprehenfive  code- 
Without  determining  that  queftion,  ^we  ihaU  find 
many  things  relative  to  them  in  its  regiilations 
worthy  ^f  obfervation. 

The  pignus  Sg  hypotheca  of  the  civil  law  are 
faady  Dig.   2©.  1.  5.    1.  to  differ  only  in  name, 
yet  in  other  places,  and  as  Wood  fays,  in.  pro- 
priety of  fpeech,  the  pignus  Is  of  things  moveable, 
the  hypotheca  of  things    immoveable,    like  the 
ufual  diftin^ion  of  a  pawn  and  a  iriortgage  with  us. 
Yet  Biackftone,  Com.  vol  2.  p.  159-  (2)  and  Mr. 
Powel,  in  his  Treatife  on  Mortgages,  make  the 
diftindion  be,  that  when  a6tual  poffeffion  paflatl 
to  the  creditor,  it  was  a  pignus  ;  when  the  pof- 
feffion remained  with  the  debtor,  it  was  hypo- 
theca,   analogous  to  our  difcrimination  between 
the  mortgagee  in  and  out  of  poffeffion,  in  which- 
they  are  fupported  by  Dig.  50.  16.  238.  2.,  and 
Jnf.  4.  6.  7.  (3).     Mortgages  were  divided  into 

(2)  Mr.  Powel  gives  his  opinion^  that  mortgaging 
(though  by  fome  thought  to  have  originated  with  the  Jews) 
as praSfifed with  us^^'feems  to  owe  its  introdu^ion  more  im-^ 
mediately  to  the  civil  lawj  which  diftinguifhed  between 
pledges  and  things  hypothecated,  Mr.  Butler  feems  to 
differ,  and  fays,  they  were  rather  introduced  on  our  com- 
mon law  doStrine  of  conditions,  an  obfervation  which  Mr. 
]E*onblan<pie  truly  fays,  atleaft  cannot  apply  to  the  equity  of 
redemption. 

(3)  The  former  authority  however  adds,  quidam  putant 
pignus  proprie  rei  mobilis  conftitui  ^  and  the  latter  fays, 
pignoris  appellatione  earn  proprie  rem  contineri  dicimus  quxi 
^u}  etiam  tr^ditur  creditori,  maxime  fi  mobilis  6,^ 
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conventional,  praetorian,  and  judicial  (4) ;  but 
the  firft  only  correfpond  to  our  mortgages^  and 
therefore  ar^  alone  here  confidered  ;  the  two  lat- 
ter mean  what  we"  call  executions,  orivould  term 
liens  upon  ^n  eftate ;  they  were  called  alfo  tacit 
pledges. 

It  was^  not  neceffary  that  the  mortgage  fliould 
be  in  writing,  and  as  this  naturally  left  an  open 
for  frauds,  by  fecretly  remortgaging  the  fame 
thing,  three  witneffes  latterly  were  required^  and 
if  the  debtor  had  not  fufficient  to  pay  the  £bcond 
debt,  the  creditor  might  profecute  him  for  the 
crime  of  ilellionate  or  fraud,  becaufe  he  did  not 
give  him  notice  of  the  precedent  mortgage..  Dig. 
IS.  7^36.  1. 

By  the  civil  law,  fays  Mr,  Fonblanque,  the 
mortgage  was  properly  a  fecurity  only  for  the 
debt  itfelf,  for  which. it  was  given,  and  the  con-^ 
ibquences  of  it,  as  the  principal  fum  and  intereft 
with  the  cofis  and  damages  laid  out  in  preferving 
it,  3,nd  did  not  involve  fuch  effefts  as  that  the 
jbeir  of  a  mortgagor  alfo  indebted  by  bond  to  the 
mortgagee,  fliould  not  redeem  without  alfo  pay- 
ing the  bond  debt,  and  fuch  like  proyifiojas  knowi* 
to  our  courts  of  equity  (5). 

(4)  £t  fine  fcriptura  fi  convcnit  ut  hypodieca  fit,  Jk  pta, 
bari  pottrit  res  obljgata  erit*  Digw  jiib.  2p.  tit.  I*   kc.  4 
SeeC.  8.  i8.  II, 

(5)  He  quotes  Dig.  lib.  13,  lib.  7.  fee.  8.  I  think  he 
is  miftaken,  and  an^  fupfiorted  by  Code  8.  27.  i.  whicl| 
fays  direflly  the  contrary,  &  in  pofieffipsie  i^ris  i:fm#iti(tiifs^ 
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The  twentieth  book  of  the  Digfts,    and  ths 

eighth  of  the  Code,  fumifli  our  knowledge  of  thfj 

civil    law   upon  the  fubjed    of  mortgages :    all 

thing3  which  might  be  bought  or  fold    (which 

tilings  vere  faidto  be  in  commerce),  might  be 

fubjc^  to  a  pledge  or  hppotheque,  lands,  bouibfi 

inoveal)le  goods,  debts  and  adlions  (6),  and  other 

rights,  Dig.  SO.   J 9.    but  tools,  and  implements 

of  h»fl>andry,  could  not  be  hypothecated^  Code 

J  8.  17-  8^  and  the  dotal  farm  of  a  wife  coiUd  n0t 

\}t  mortgaged,  even  with  her  confent. 

The  mortgagee  might  have,  by  agreement,  the 
profits  of  the  property  pledged,  for  the  intereft 
of  his  money,  which  was  called  pa^um  antichrc- 
feos  ;  but  the  mortgagor,  though  he  might  cove-? 
pant,  that  on  failure  of  payment  the  property 
ihould  be  fold,  yet  was  not  by  law  allowed  to 
covenant,  that  it  flioul/i  be  abfolutely  forfeited  " 
to  the  creditor,  who  might  otherwife,  taking  ad-^ 
vantage  of  his  neceffities,  get  poffefiion  of  a  large 
property  mortgaged  for  a  fmall  debt.  See  Dig, 
SO.  1.  11.  1.  and  Code  8.  35.  3. 

The  mortgagor  might  indeed  covenant  that  his 
creditor,  on  failure  of  payment,  fhould  have  the 
thing  mortgaged  at  a  fair  valuation,  repaying  the 

nifi  ea  quqque  pecunia  tibi  a  debitore  oiFeratur  vel  reddatur, 
qua  fine  pignore  debetur  (quam  mutuam  fimplicitur  accepit} 
r«ftitu€re  non  cogeris,  &c.  &c.  Nor  does  the  Digeft 
quoted  by  him  fay  it  iball  be  feearity  for  nothing  mare. 

(6)  Our  law  differs  as  to  debts,  adions,  or  choTes  ia 
f  fiion  J  they  cannot  by  ours  be  tra^ferred. 
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difference,,  if  the  value  exceeded  the  debt,  and 
the  mortgagee  could  not  be  legally  bound  by  any 
agreement  n^t  to  fell  at  all. 

The  law  therefore  confidered  three  cafes,  and 
provided  accordingly  :  1.  Where  a, power  of  fale 
had  been  included  in  the  original  mortgage. 
2.  Where  it  had  been  exprefsly  excluded.  3. 
Wh^re  there  was  nothing  mentioned  upon  the 
fubjeft.  In  the  firft  cafe,  no  notice  was  neceffary 
to  the  creditor  before  the  fale  ;  in  the  fdcond, 
the  thing  might  be  fold,  but  three  notices  were 
to  be  given,  at  certain  ftated  intervals:  in  the 
latter,  notice  was  to  be  given,  and  two  years 
muft  have  elapfed  from  the  time  of  that  notice, 
before  the  fale  could  be  made  (7) ;  but  in  none 
of  thefe  cafes  does  it  appear  to  have  been  necef- 
fary to  go  into  any  court,  or  to  apply  to  any 
^  magiftrate  to  authorize  the  fale,  which  was  done 
by  the  private  authority  of  the  creditor,  and  the 
implied  confent  of  the  debtor  (8).     All  thefe  cafes 

(7)  Mr.  Fonblanque  fays,  no  rule  appears  to  have  pre^ 
vailed  in  the  civil  law  reftriftive  of  the  time  of  redemption ; 
he  muft  mean  no  fuch  rule  as  is  adopted  by  our  courts  of 

-equity,  of  length  of  time  being  pleadable  in  bar  of  re- 
demption, but  he  does  not  mean  that  he  could  not  be  fore- 
clofed  in  the  manner  in  text. 

(8)  Mr.  Powel  fays,  that  the  pignoratitious  aflion  was; 
againft  the  perfon  of  the  debtor,  to  foreclofe  him,  when  the; 
pledge  was  already  in  the  pofTeffion  of  the  creditor.  Mr. 
Powel  is  certainly  miftaken  in  thinking,  that  any  fuch 
a^ion  was  neceflary  to  enable  the  credijtor  to  f?ll,  or  tUat 


Chap.  IV.]  OF  THINGS.  HOS 

fuppofe  a  time  of  payment  appointed,  but  if  no 
time  mentioned,  the  thing  might  be  fold  imme- 
diately; here,  however,  reafon  and  a  praetoriaa 
court  would  have  intervened,  and  obliged  a  rea- 
fonable  delay.  See  Dig.  13.  7.  18.  and  Code  8. 
28.  4.  and  34.  3.  and  Inftit.  quibus  alienare 
licet.  If  the  mortgagee  had  been  in  poiTeffion, 
or  in  any  Avay  recovered  his  debt  out  of  the  rents 
or  profitsr  he  could  npt  fell ;  if  he  did,  in  fuch 
cafe  the  fale  could  be  refcinded  or  not,  accord- 
ing as  the  buyer  was  or  was  not  conufant  of  the 
fraud. 

Pledges  or^mortgages  were  alfo  divided  into  ge- 
neral and  particular.     In  a  general  mortgage  of  a    '• 
perfon's  whole  property,  things  abfolutely  necef- 
fary  for  the  fupport  of  life,  did  not  pafs,  Dig.  20.    ; 
].  6.  7.  but  it  extended  to  all  future  acquifitions,   j  I 
even  without  any  exprefs  agreement.  Code  8.  17-  )  ^ 
9.     If  a  particular  thing  was  pawned,  ever  thitag 

he  had  occafion  to  apply  to  a  court,  nor  was  the  pignorati- 
tious  adion  of  that  nature  at  all ;  it  was  properly  an  a6bioa 
given  to  the  debtor  againft  the  creditor  to  recover  the 
pledge,  the  debt  being  fatisfied  5  and  though  the  creditor 
had  a  contrary  aftion  of  the  fame  nature,  it  was  for  very 
different  purpofes,  as  ihall  be  (hewn  in  the  fequel.    In  fbme 
cafes,  however,  the  creditor  feenis  to  have  been  obliged  to 
apply  to  a  court  .of  juftice  for  power  to  fell,  when  the  debtor 
could  not  be  found,  fo  as  to  be  fqrved  with  proper  notices 
of  fale,  Code  8.  34.  3.  and  it  fhould  feem  as  if  he  might, 
if  he  pleafed,  make  a  voluntary  application  to  a  court  in 
any  cafe,  if  he  preferred  that  method  to  the  one  by  private 
notice,  from  the  language  of  Code  8.  34.  3«  de  jure  dominii 
impetrandor 
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that  was  thel  produft,  of  part  of  it,  if  It  continu^^ 
in  the  fame  ftate»  and  was  ot  the  fame  nature, 
was  contained  in  the  obligation  (9).  If  poffeflfion 
was  not  given,  all  the  property  of  the  debtor  was 
impliedly  pledged  to  prevent  frauds  on  his  part 
in  felling  the  thing  mortgaged,  Dig.  20.  1.  13. 
The  mortgagee  in  polfeflTion  was  obliged  to  anfwer 
not  only  for  grofs,  but  even  light  negligence, 
but  not  for  the  lighteft  fault  (10).  But  he  was 
DOt  bound  to  anfwer  for  inevitable  accidents,  un- 
lefs  they  were  occafioned  by  his  means ;  he  was  to 
account  for  the  profits,  and  if  he  had  been  fatif-* 
fied  out  of  the  profits,  the  mortgage  was  at  an 
end,  and  the  poflfeffion  might  be  redemanded. 
The  mortgagor  Nvas  obliged  to  allow  in  account, 
all  necetrary  expcnces  laid  out  on  the  premifes, 
but  whether  improvements  fhould  be  allowed, 
depended  upon  circumftances.  In  genei'al,  thofe 
which  really  incfeafed  the  value  of  the  eftate  were, 
merely  ornamental  were  not.  The  firft  money 
paid  the  creditor  was  applied  in  difchafge;  firft,  of 
the  interett,  and  afterwards  of  the  principal ;  and 
in  cafe  of  a  fale,  if  moveables  and  immoveables 
had  been  pl(!dged,  the  moveables  were  to  be  fold 
firft,  and  if  fufficient  to  pay  the  debt,  the  im- 
moveables were  not  to  be  touched ;  the  only 
mftance  almoft  of  any  difiin&iofi  ift  the  civil 
law  refcmbliRg  6urs,  between  ted  and  perfonal 

(9)  See  I  Atk.  477. 

( 10)  As  to  thefe  diftiA^tions^  fee  Joxies  on  fiailmcats^ 
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eftates  (11).     Special  pledges  alfo  were  to  be  fold 
before  general  pnes. 

Another  divifion  of  mortgages  or  pledges  was 

into  exprefs  or  tacit.     Tacit  were  tnofe  interefts 

of  the  exchequeif  in  the  goods  of  the  fubjcft,  as 

Iccurity  for  the  pubh'c  taxes — of  the  landlord  m 

the  thing  leafed  for  his  rent — of  the  pupil  in  the 

property  of  his  guardian — of  the  wife  in  the  goods 

of  h^r  hufband  to  the  amount  of  her  dowry — of 

the  repairer  of  a  houfe  in  the  houfe  repaired,  with 

fome  few  others  of  lefs  note.     It  is  obfervable^. 

that  the  cafe  of  a  mafter  of  a  fliip-contraft  is  not 

mentioned,  .  though  it  has  been  faid(12),    that 

every  contra6l  of  the  mafter  tacitly  binds  the  fhip, 

and  argued  by  analogy  from  the  repairer  of  a  houfe, 

but  Gail  denies  the  analogy. 

The  mortgagee  out  of  poffeffion  might,  oh 
failure  of  payment,  obtain  poffeffion  by  the  hypo- 
tbecarious  aftion :  the  mortgagor,  when  poffef- 
fion had  been  delivered  might  (on  the  debt  being 
paid  or  fatisfied  out  of  the  profits)  reclaim  it  by 
the  pignoratitious  aftion ;  a  counter  pignorati- 
tious  aflion  was  given  to  the  creditor,  where  the 
pledge  having  remained  in  debtor's  hands,  the 
creditor  could  not  recover  it,  but  fued  for  the 
value ;  the  mortgage  was  affeded  by  the  privileges 
of  certain  creditors,  a3  if  money  Was  lent  to  build 

(ii)  See  D.  50.  17.  23.  13.  7.  8.  and  35.  Dig.  42.  !♦ 
15.  2: 

(12)  2  Lord  Raymond,  805. 
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or  repair  a  houfe  which  was  afterwards  mortgaged 
io  another,  the  lender  had  a  tacit  lien  or  pledge 
on  the  houfe,  and  was  preferred  to  the  exprefs 
mortgagee ;  lo  the  landlord's  claim  of  rent  was 
preferred,  but  the  claims  of  the  exchequer  had 
DO  fuch  privilege  of  being  preferred  to  a  mort^ 
gage,  though  they  were  to  a'  fimple  debt,  and 
the  mortgage  debt  alfo  took  place  of  many  claims 
which  had  privilege  of  other  debts,  fuch  as  funeral 
cxpences,  &c-  (13)  thefe  not  being  confidered 
Kke  thofe  above-mentioned  to  be  tacit,  but  direS 
Hens  upon  the  mortgaged  property. 

The  fourth  title  of  the  20th  book  of  the  Pan- 
defts,  ifnd  the   18th  of  the  eighth  of  the  Code, 
treat  of  the  order  and  priority  of  mortgages ;  the 
cafes  put  are  many  ai)d  various,  and  do  not  feem 
materially  to  differ   from  the  provifions  of  our 
own  law.  A  fubfequent  mortgagee  could  of  courfe 
receive  nothing,  till  a  former  had  been  paid  his 
principal,  intereft,  and  cofts    but  he  might  buy 
off  the  former,  and  fo  protect  or  confirm  his  own 
title  (14).  We  have  before  obferved,  that  a  mort- 
gagee might  tack  another  incumbrance  to  his 
mortgage,  and  if  he  lent  more  tooney  by  way  of 
further  charge  on  the  eftate  mortgaged,  he  was 
preferred  as  to  this  charge  alfo,  before  a  mort- 
gagee created  in  the  intermediate  time  (15).  Dig. 

r 

(13)  See  Dig.  20.  2.  I.  &  1 1..  7.  45. 

(14)  See  2  Vent.  337.     2  Vern.  156.     i  Bro.  63. 

(15)  Compare  this  with  the  cafe  of  Fraixie  v.  Cple>  in 
chancery,  1783,  cited  by  Mr.  Woodcfon  in  his  LcStuxc 
Qii  Mortgages, 
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20.  4.  3.  In  fome  cafes  the  fubfequent  mortgagee 
was  preferred,  e.  g.  if  his  mortgage  had  been 
made  for  the  prefervatimi  of  the  pleclge  itfelf,  as 
for  the  repairs  of  a  fliip,  if  that  had  been  the  fecur 
rity(lb);  in  the  l6th  feflion  of  the  .4th  title> 
520th  book  of  the  Digefts,  a  cafe  is  reported  of  a 
third  mortgagee,  who  having  defeated  the  firft  in 
a  fuit,  and  proved  the  weaknefs  of  his  claiiii; 
claimed  therefore  himfelf  priority  to  the  fecond^^ 
who  had  been  no  party  to  the  fuit ;  it  does  not  feem 
very  reconcileable  with  the  wifdom  of  the  civil 
law,  to  have  ftatcd  it  as  a  ferious  queftion,  but  it 
ferves  to  ihew  that  this  fpecies  of  property  feems 
l:o  have  been  as  produftiv^  of  controverfy  with 
them  as  among  us. 

^JTo  enter  more  into  detail  upon  their  law  of 
mortgages  would  be  foreign  to  my  prefent  plan. 
I  fliall  conclude  with  obfcrving,  that  the  affign- 
ment  of  mortgages  is  frequently  mentioned,  under 
the  name  of  fubrogntion  or  ceffion,  and  that  a 
fecond  mortgagee  could  not  fue  without  fatisfy- 

ing  the  former  (17),  4* 

1  ■         '  -         •      ' 

(i6)  Hypothecation  of  fliips  is  by  the  civil  law. 

(17)  Mr,  Fonblanque,  in  a  note  on  book  3.  ch.  3.  of 
the  Treatife  of  Equity,  obferves,  that  the  poiition  lai4 
down  by  Lord  Hardwicke,  and  now  undifputed  (viz.  that 
a  third  incumbrancer,  without  notice  of  a  fepond^  ta^fiing  in 
the  Hrft,  fhall  have  fatisfa£tion1before  the  fecond),  could 
not  hold  ip  any  countries  but  thefe,  beca^fe  the  j[urifdi£l;ioi\ 
of  law  and  equity  is  adminiftered  in  different  courts^ 
yet  I  think  it  held  at  Rome  in  the  fame  court,  I  ihould 
befitate    lohg    before    I    controverted   the   authority   q{ 

VOL.  I.  P 
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^lr«  Fonblanque,  if  this  be  controverting  it,  for  perhaps  he 
fpeaks  of  inodera  Europe  ojalj;  his  refpedability  is  deferv^ 
edly  coniiderable,  and  ev^ry  lawyer  has  experienced  the 
utih'ty  of  his  •commentary]^  but  I  am  fupported,  I  think, 
by  Heineccius,  in  his  comment  upon  the  loth  book,  4th  part 
fX  the  Pandeds,  S^i  potiores  in  pignore^  where  he  fays, 
bypotbecarium  pofteriorem  priori,  five  volenti  five  invito 
fdvere  vel  ofFerre  pecuniam,  pofie ;  eo  hSto  jus  omne  pig- 
|ioriS|  immo  ipfum  jus  pralathms^  in  ipfum  transfer!,  &c. 
The  rej|der  muft  be  aware,  that  I  could  load  the  work,  like 
pr.'  AyliiFe,  with  ^  infinity  of  queftions  in  the  civil  law 
between  mortgagor  and  mortgagee,  or  the  affignees  of  each, 
as  well  as  between  two  mortgagees,  where  firft  brought  by 
the  latter  to  an  account,  if  I  thought  they  could  aiFord 
either  amufement  or  inftru£lion  to  the  modern  lawyer.  The 
civil  law  of  mortgages  is  much  referred  to  in  Ry^l)  t^ 
Jlowlcs.    2  Vefey,  p.  i6g,  « 


(  2ir   ) 
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CHAPTER  V. 


■i»"w«w***i«w""'**""* 


OF  ESTATES  IN  JOINT  TENANCY,    COPARCENARY, 

AND  COMMON- 

OP  REMAINDERS  AND  REVERSIONS. 

Upon   the  fubjeas  of  this    chapter  I  fli^U 

have  occafion  to  fay  very  little,  for  a  reafon  very 

well    and    briefly   expreffed    by   Mr.   Woodefon, 

when  he  is  fpeaking  of  the  refined  Speculations  of 

the  civilians  upon  the  nature  of  contra6ts,  which 

is,  that  the  thoughts  of  the  Roman  jurifts  were 

not  immerfed  and  entangled    like  thofe  of  the 

early  lawyers  of  this  country,    in  nietaphyfical 

ami  abftrufe  fubtilties,  applied  to  landed  eftates. 

We  fliall  find  therefore  among  them,  none  of  the 

metaphyfical  diftinftions   between    the  feifm   of 

joint  tenants  and  tenants  in  cQmmoQ,  nor  «ny 

elaborate  niceties  about  veiled  and   CQntingenK; 

ren>ainders.     Joint  eftates  of  neceffity  they  had : 

as  all  property  gavelled,  the  takers  by  decent, 

of  courfe,   were  coparceners.    Of  tenancy  in  com** 

mon^  little  mention  is  made   (probably  becaufQ 
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they  confidered  it  too  plain  a  fubje6l  to  require 
illuftration)  enough  however  to  ihew  us,  that  it 
was  favoure^  with  them,  even  more  than  with 
us  ;  for,  ftriftly  fpeaking,  joint  tenancy  could 
not,  by  the  civil  law,  be  created  by  deed  or  inter 
vivos  at  all,  but  only  by  will. 

The  points  to  which  they  have  chiefly  attended, 
are  the  jus  accrefcendi  and  the  right  of  partition  ; 
the  jus  2^ccrefcendi,  is  the  i^ery  fame  term  which 
is  applied  to  the  right  of  furvivorfliip  by  our 
ancient  lawyers  (1).  This  jus  accrefcendi^  ha4 
place  between  coheirs,  and  between  joint  devifees 
or  legatees,  but  not  in  fervices,  nor  among 
merchants,  nor  in  donations  or  grants  inter  vivos, 
except  they  flowed  from  the  emperor,  nor  in  fub- 
flitutions  in  truft,  but  in  diredl  fubftitutions  it 
had  (2). 


(i)  See  2  Black.  Com.  p.  193.  and  Mr.  Chriftign's  note 
thereon. 

(2)  See  Cede  lO.  i+.  Dig.  32.  3.  89.  Code  4.  37.  3, 
Though  there  was  jus  accrefcendi  between  legatees,  thisi 
only  means  where  one  died  before  teftator,  or  would  no^ 
accept  his  part,  for  if  both  outlived  him  there  was  no  fur- 
vivorfliip between  legatees,  and  the  fame  is  our  ecclefiafti- 
cal  law.  '  See  Swinburne,  part  I.  fee.  7.  artd  2  Lev.  209. 
our  law  agrees  as  to  nierchants. 

'  A.  makes  •  two  executors,  B.  and  C.  appointing  them 
i:cfiduary  legatees— B.  dies,  the  whole  (hall  furyive  to  C. 
Cray  z;,  Willis,  2  ?.  Williams,  p.  529. 
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*  The  aftion  communi  dividundo  lay  by  one  joint 
tenant,  or  T.  in  coinmon  againft  another,  to* 
oblige  him  to  divide  the  joint  projierty,  which 
was  called  rei  communio.  But  if  the  holders  of 
the  joint  eftate  were  coparceners,  or  coheirs,  their 
remedial  adion  in  this  cafe  was  called  families 
ercifcundffi.  See  3  Inft.  tit.  28  If  a  thing  could 
not  conveniently  be  divided,  the  whole  might  be 
adjudged  to  one,  he  paying  the  other ,the  value 
of  his  part ;  or  if  matters  could .  not  otherwife  be 
fettled,  the  whole  muft  be  expofed  to  fale^  Code 
8.  37.  1.  and  D.  8.  4.. 5. 

If  the  united  property  was  in  unequal  ihares,  the 
greater  fliare  might  be  charged  with  a  ferVice  to 
the  other,  D.  2.  10.  22.  3.  and  every  fhare  flood 
as  a  warrantry  to  the  title;  of  the  others.  C.  3. 
36.  14. 

The  title  deeds  of  an  eftate  in  common,  might 
be  ordered  by  the  judge  to  be  left  with  him  that 
had  the  beft  part,  and  that  the  others  ihould  have 
authentic  copies,  or  if  all  had  equal  intereft,  the 
judge  might  nominate  a  perfon  to  keep  them 
fafely  in  his  cuftody.  Dig,  10.  2.  5^ 


REMAINDERS  AND  REVERSIONS- 

In  (Iridlnefsy  or  by  any  direft  mode  undoubt^ 
edly,  as  we  have  repeatedly  obferved,  there  could 
be  no  fuch  thing  either  as  entails   or   remain^ 
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ders  (3).  Nor  niid  tlie  uferal  fubftitutions  fignify  any 
thing  fitniiar,  they  were  vulgar  or  pupillary,  the 
vulgar  fubftitetion  fignifymg  tlie  appomtment  of  a 
fiiUlitnte  in  cafe  the  heir  at  law,  or  original  devi- 
fce,  wottld  not  accept  the  i\eiTfliip ;  the  other  pro- 
ridings  tiiat  in  cafe  a  minor  fon  would  not  accept 
the  beiirilrip,  or  having  done  fa,  fhould  die  und^r 
age,  the  appointee  of  the  father  Aould  come  in 
his  place;  to>Rrhich  may  be  added,  the  quafi  pu- 
pillary, differi)^  from  the  laft  only  in  its  objed, 
being  an  ideot  or  lunatic,  whether  raitK)r  or  not. 
But  I  am  fupported  by  Mr.  Wood  and  the  Frencli 

(3)  In  thittking  ih^  they  couM  even  indireaiy,  I  have 
to  combat  not  toniy  Mr.  Gibbon,  but  Dr.  Adam  Smkfa^ 
who,  on  the  Wealth  of  Nations,  book  2.  ch.  3.  p.  i66, 
treats  with  contempt  thefe  fidions,  as  he  fuppofes  them,  of 
the  French  lawyers  5  he  fajrs,  neither  fidei  commifla,  nor 
fubftitutions,  refembled  entails.  Dr.  Halifax  is  at  Fflue 
with  him,  for  he  fays  they  did. 

I  thiiik  1  have  conceded  too  much  to  irty  rdpeft  fdt  Mr. 
Smkh  and  Mr.  Gibb6ii,  b^  granting  in  the  text  that  pififil- 
kry  fab{Htutibns  did  not  refemblc  remainders^  infome  in^ 
fiances  furely  they  did  ;  what  is  a  deviie  to  a  fixt,  ^nd  if  he 
die  under  age  to  a  ftranger,  but  a.  contingent  remainder  as 
to  the  latter  ?  and  did  not  the  famous  cafe  of  Curius  and 
Coponius,  argued  by  no  lefs  men  than  Scaevola  and  CraiTus 
{  which  Lord  Ma]:&field  has  peculiarly  <nodced)  i^e^d  a  re- 
mainder: That  was  a  devife  to  a  child  with  which  the 
wife  was  fuppofed  to  be  pregnant^  and  if  Atch  child  lied 
imder  age,  then  a  devife  ^ver»  Cic»  de  Orat^e>  lib*  i« 
Burr.  1623* 
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jurifts,  in  thinking  that  fidei  commiflaiy  fubftitu- 
tioas,  often  correfponded  to  bur  remainders,  and 
what  I  confider  much  more  than  eiliier,  I  think 
1  am  iupported  by  paflages  in  the  Code«  The 
Pandeds,  lib.  28.  tit.  6.  fee.  23.  fpeak  of  croft 
remainders^  qui  plures  ha^redes  inilituit  ita  fcrip^ 
fit,  eqfyue  omnes  invicem  fubjiituo ;  but  what  t 
chiefly  rely  upon  is,  the  6th  book  and  4fid  title 
of  the  Code ;  there,  among  other  things,  this 
cafe  is  put,  fi  fratef  tuus  poftquam  patri  baeres 
fextitit,  pubes  jam  faftus  deceffit,  ex  pupillari  fub- 
ftitutione  tibi  habreditas  ejus  delala  Hon  eft.  Sed 
fi  verbis  fidei  commiffi  aliqua  parte  teftamenti 
confirmata  eft,  fidei  commiffum  ab  hseredibus  pe- 
tere  non  prohiberis. 

Now  JzncCy  as  Mr.  Gibbon  fays^  the  power  of 
the  tejiator  expired  with  the  exijience  of  the  tejia^ 
menty  and  the  heir  who  accepted  acquired  an  abfo-- 
lute  dominion  ox>er  the  property^  how  in  ttiis  cafe 
could  the  brother  have  fucceeded  but  as  a  remain- 
der man^  by  virtue  of  the  truft  created  by  the 
fathers  will  ? 

Reverjions^  literally  fpeaking,  the  Romans  muft 
have  had,  but  not  in  our  feodal  fenfe  of  them, 
nor  with  their  feodal  confeqiiences,  fuch  as  the 
incidental  rights  of  the  reverfioner  refpefting 
rents,  and  the  peculiar  modes  of  the  defcent  of 
Te\^erfion8,  which  introduce  them  with  us  to  the 
particular  notice  of  legal  writers. 

We  have  now  defcribed  the  Jiature  ahd  divifions 
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/  . 
of  things,  and  the  feveral  kinds  of  eftate  or  in- 

tcreft  that  might  he  had  in  them.  We  fhall  pro- 
ceed in  the  f  nfuing  chapter  to  cohfider  the  titles 
to  things;  notfirft  to  things  real,  then  perfonal, 
as  Sir  William  Blackftone  has  been  forced  to  do 
by  the  genius  of  our  law,  but  according  to  the 
modeof  the  civil,  to  both  together — to  things  in 
general. 


C  '217    ) 


^ 


CHAPTER  VL 


LAW  OF  DESCENTS. 


The  Roman  law  of  defcents  is  worthy  of  our 
attention,  as  our  rules  refpefting  the  devolution 
'  of  perfonal  property  have  been  in  a  great  meafure 
borrowed  from  it,  and  as  it  has  been  frequently 
recurred  to  in  our  municipal  courts,  in  contro- 
verfies  'refpe6ling  dillribution  and  adminiftration 

(0- 


\ 


(i)  That  the  ftatute  of  diftributions  has  been  copied 
from  the  civil  law  fome  have  denied ;  but  Lord  Hardwicke,' 
in  the  cafe  of  Wallis  and  Hodfon,  2  Atk.  115,  exprefsly 
lays,  what  the  matter  of  the  rolls  (Prec.  in  Chancery,  594.) 
had  {iid  before,  that  the  ftatute  of  diftributions  is  to  be  con*^' 
ftrued  by  the  rules  of  the  civil  law.  Upon  this  fubjeil  then 
ho  one  will  deny,  that  a  knowledge  of  the  civil  law  is  ufe«- 
fill  and  neceflary.  - 

*  That.this  celebrated  ftatute  was  prepared  by  a  very  emi- 
nent civilian,  Sir  Walter  Walker,  every  One  knows ;  but 
Sir  Wm.  Blackffone  has  chilled  a  little  our  fpirit  of  enquiry, 
by  coldly  faying,  that  it  bears  fome  refemblance  to  the  Ro* 
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But  before  this  law*  can  be  perfeftly  underftood, 
it  will  be  neceffary  to  explain  (what  has  been  fre- 
quently befve  alluded  to)  the  nature  of  the  Ro- 
man heir  or  heirfliip*  The  meaning  of  an  heir,  in 
the  civil  law,  was  very  different  from  the  fignifi- 
cation  of  the  word  in  ours  ;  they  applied  the  name 
both  to  him  who  took  by  defcent,  and  to  him  who 
took  by  will,  and  to  the  heirship  by  defcent,  annexed 
ideas  utterly  unknown  to  our  law.  Their  Angular 
conception  of  an  heir  was  this,  that  he  was  one 
and  the  fame  perfon  with  the  dcceafed ;  that  he 
reprefented  him  perfonally  ;  and  his  reprefenting 
him,  with  refpeft  to  fubje6ls  of  property,  did  not 
more  or  lefs  enter  into  the  Roman  notion  and  de- 
finition  of  an  heir :  the  fucceffion  was  confidered 
not  as  a  right  of  fucceediog  to  property ^  but  of 
fuccceding  to  the  perfon  dcceafed,  of  coming  in. 
his  place  and  reprefenting  him.  The  perfon  own- 
man  taw  of  fucceffionsy  ab  inteftato ;  however,  as  he  fubfe- 
qoently  acknowledges,  that  the  do^ine  and  limits  of  te-* 
preferU;sition  bid  down  in  the  flaiaite  of  diftribiirions,  feem 
t^  be  izhiefly  borrowed  from  the  civil  law$  we  have  no  oo^ 
cafioo  to  be  difcouraged  in  the  purTuic^  and  may  perhaps 
impute  this  feeming  reluctance  to  admit  the  received  opi- 
mQO»  to  an  anxiety  to  do  honour  to  the  ancient  Eqglifli 
lajBV,  Sde  Black.  Com.  voL  ii.  cfa.  32.  The  reki<!^aacc 
of  that  learned  judge  to  admit  our  debts  to  the  civil  Uw  ixt^ 
quenjtly  appears,  they  are  no  where  more  manifeft  than  in 
the  doaatip  mortis  caufii.  Yet  ev^n  as  to  that  he  only  fays, 
that  itjitn^s  to  be  borrowed  from  tJbe  civil  lawyers,  and  he 
ihews  the  iaoie  jealoufy  a$  to  tb^  colUtlo  boaoru.m. 
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ing  the  eftate  was  like  a  corpoi-ation  that  never 
dies-;  he  was  fuppofed  to  be  one  and  the  fame ; 
and  this  extraordinary  idea  of  an  heii^is  ingrafted 
into  the  Scotch  law,  and  is  the  parent  of  mfany 
confetjuences  therein.  This  may  be  illuftrated  by 
confulting  Lord  Kaimes's  Law  Tra6ls,  a  work  much 
fuperior.to  his  Principles  of  Equity  (2). 

Dr.  Chriftian,  in  a  note  on  the  fecond  volume 
of  Blackftone's  Commentaries,  very  well  and  briefly 
explains  the  Roman  heirfliip :  the  civil  law,  fays 
he,  confiders  father  and  fon  as  one  perfon,  fo  that 
upon  the  death  of  cither,  the  inheritance  does  not 
fo  properly  defcdnd  as  continue  in  the  hands  of 
the  furvivor. 

From  this  principle  many  curious  corollaries 
followed.  We  have  already  mentioned,  that  the 
anceftor  could  not  dire6lly  entail  the  eftate  or  name 
a  remltinder  man,  though  he  might  by  the  cir- 
cuitous method  of  binding  the  heir  in  ihape  of  a 
truft ; .  this  followed  fit>m  what  has  been  faid,  for 
the  inheritance  being  entirely  the  heir's,  and  p6r* 
fedly  in  his  difpofal,  any  future  heir  now  named 
by  him,  took  place  of  any  other  heir  formerly 

■(2)  With  a  view  to  thcfe  principles,  it  is  faid,  2  Vcfey, 
9ii  an  executor  was  an  heir  by  the  old  Roman  law »  but 
this  I  think  leads  to  error,  for  an  executor  may  be  without 
any  beneficial  intereft— a  mere  manager  of  the  property, 
and  truftee  for  others,  an  idea  unknown  to  the  Romans  till 
Introdaced  by  the  ecclefiaftics,  fometimes  for  charitable — 
fometimes  for  interefted  purpofes — in  late  times  of  the  em^ 
pire* 
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named  by  the  anceftor,  and  the  power  of  the  an-^ 
ceftor  over  the  property  neceffarily  ceafed  with 
his  life,  and^ould  not  be  exerted  or  extended  be-* 
yond  it. 

From  the  fame  principles  followed  the  celebrated 
nile.of  the  civil  law,  *'  Nemo  mori  poteft  ex  parte 
teftatus,  ex  parte  inteftatus,"  that^a  man  could 
not  die  partly  teftate,  partly  inteftate,  becaufe  his 
reprefentative,  from  their  legal  identity,  muft  have 
all  his  property  ;  and  that  the  hasres  faelus,  or 
devifee,  was  not  confidered  fo  much  as  taking  by 
purchafe  as  by  defcent,  not  as  devifee  but  as  heirj 
not  indeed  natural,  but  appointed,  yet  ftill  an  heir. 

Hence  alfo  arofe  a  grand  diftinftion  between 
their  law  and  ours  as  to  payment  of  debts  ,*  the 
creditors  of  the  deceafed  could  come  upon  his  heir, 
not  only  to  the  extent  of  the  affets  he  had  by 
defcent^  but  alfo  upon  all  the  property  he  had  in 
the  M^orld,  howfoever  or  from  whomfoever  he 
might  have  acquired  it.  As  this  might  often  be 
a.  great  hs^rdiliip,  na  man  was  obliged  to  take  by 
defcent  as  with  us,  and  even  a  fon  might  refivfe 
to  be  heir,  or  he  might  take  a  year  to  deBb^-ate 
w^hether  he  would  or  not.  But  in  later  times^ 
things  w^ere  put  more  on  a  footing  of  good  fenfe, 
the  heir  might  make  an  inventory  of  the  deceafed'^ 
eifefts,  and  by  feparating  them  from  his  own, 
fcreen  his  other  property  from  debts  to  which  he 
was  a  ft  ranger  (3).     If  no  perfon  would  take  the 

(3)  This  whole  fy&tmj  both  in  prineiple  and  prafiice, 
long  prevailed  in  Scotland.    Sec  Lord  Kaimes's  Law  Traits/ 
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heirihip,  the  owner  of  property  .might  oblige  his 
flave  to  be  his  heir,  which  was  often  done  in  ex- 
pe6lation  of  dying  deeply^in  debt,  from  a  whimfi- 
cal  idea  of  avoiding  difgrace,  fmce  the  goods  then 
feized  by  the  creditors  would  be  thofe,  not  of  the 
iextinft  mafter,  but  of  the  (lave,  whofe  diflionour 
upon  tliis  OGcafion  was  always  cojnpenfated  by  the 
donation  of  freedom ;  heirs  therefore  were  either 
nccejfarii^   as  the  flave  juft  mentioned,  or  fui  et 
necejfarii,  as  the  fons  of  deceafed  (the  latter  epithet 
being  added,  becaufe  they  could  not  be  excufed 
without  application  to  the  pi-aetor).  or  extranei^ 
ftrangers,  who  were  at  perfeft  liberty  to  a6i  or 
not,  as  they  thought  fit  (4).     Having  thus  ex- 
plained the  heirfhip  of  the  civil  law,  and  having 
obferved  that  the  Roman  law  of  defcent  is  fo  fax 
interefting  to  us,  as  it  gave  rife  to  our  law  of 
fucceffion  to  perfonal  eftates  and  order  of  grant- 
ing adminiftration,    and  furnifhed  hints  for  our 
ftatute  of  diflributions  (o),    it  feems  fuperfluous 

For  the  Roman  law  of  heirfliip,  fee  Inftitutes  de  Succeffi- 
pnibus  ab  Tnteftato. 

(4)  Monfters  could  not  be  heirs  by  the  civil  law,  nor 
b^ftards,  to  the  father's  inheritaHce,  but  they  might  to  the 
mother's ;  indeed,  if  the  father  had  no  lawful  wife  or  child, 
the  baftard  with  his  mother  fucceeded  to  one-twelfth  each, 
Nov.  89.  ch.  8  and  12.     Cod.  6.  59.  5.     Fif.  i.  5.  14. 

(j)  Dr.  Chriftian  obferves,  that  though  it  is  faid  that  the 
canon  law  computation  has  been  adopted  by  the  law  of  Eng- 
land, yet  he  does  not  know  a  fingle  inftance  in  which  we 
}iave  occafion  to  refer  to  it  j  but  that  the  civil  law  com* 
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to  go  further  in  delineating  the  civilians*  canons 
and  a'ules  of  defcent,  than  their  ultimate  eftablifh- 
•meat  and  ordination  by  Juftinian  (becaufe  their 
fituation  at^hat  period  alone  has  been  regarded 
by  our  laws),  without  reviewing  thofe  perplexed 
and  intricate  changes  M'hich  they  pafled  through 
antecedently  to  l)is  reign.  I  fliall,  however,  fub- 
fequently  point  out  fome  of  the  principal  of  thefe 
to  the  reader's  attention. 

The  canons  of  defcent  or  fucceflion  adopted  by 
the  civil  law  differ  from  thofe  of  our  common  law, 
as  to  real  eftates,  in  almoft  every  particular,  as  will 
appear  by  the  following  comparifon, 

Firft,  All  property  (whether  what  we  call  real  or 
perfonal)  gavellec\  and  defcended  equally  among 
all  the  children  of  the  deceafed,  both  male  and  fe-- 
male,  without  regard  to  primogeniture  or  fex,  with 
reprefentation  ad  infinitum.  Nov,  1 18.  ch.  1.  and 
Nov.  22.  ch.  29.    See  alfo  Wood. 

Secondly,  The  right  of  inheritance  could  afcend 
as  M'ell  as  defcend;  the  rule  was  defended  by  the 
obligations  of  the  child  to  the  parent,  as  well  as 
by  the  fnppofition  of  the  eftate  having  often  pro- 
ceeded from  his  bounty :  better  reafoning  at  leaft 
than  I^rd  Coke's  in  fupport  of  the  contrary  doc- 
trine, viz.  that  gravia  deorfum  tendunt. 

putation  is  of  great  importance  in  afcertaining  who  are  en- 
titled to  adminiftration,  and  to  the  diftributive  ihares  of  ail 
jntcftatc's  perfonal  property*  Note  on  %  Black*- Com, 
cb,  14.  p.  2o8« 
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Thirdly,  Whereas  real  eftates  with  lis  always 
go  pcrftirpcs;  at  Rome,  all  property  whatfoever 
defcended,  fometimes  per  ftirpes,  fometinies  per 
capita :  in  the  dircft  defcending  line  always  per 
ftirpes ;  and  fo  among  coUateralii  taking  by  way 
of  reprefeutation,  where  any  perfon  (6)  of  equal 
degree  with  the  perfon  reprefented  ftill  fubfifted ; 
but  if  all  took  in  their  own  rights,  they  took  per 
capita. 

Fourthly,  In  their  method  of  computing  de- 
grees, they  reckoned  not  as  we  do  frcJm  the  comr 
mon  ftock  downwards,  to  each  of  the  perlbns  re^ 
lated,  or  to  the  moft  remote  of  them,  but  from  the 
perfon  a  quo  upward  to  the  common  ftock,  and 
then  downward  again  to  the  other  party  related ; 
a  diftinfl;ion  betweeqi  their  law  and  ours  familiar 
to  every  lawyer  (7). 

Fifthly,  No  fuch  rule  as  that  on  failure  of  lineal 
defcendants,  the  inheritance  ihall  defcend  to  the 
blood  of  the  firft  purchafer,  nor  any  confideration 
had,  whether  the  eftate  firft  came  by  father  or  mo- 
ther's fide, 

(6)  Nov,  no.  c.  3.    Inft.  3,  1.  6,     A  brother  and  two  - 
nephews  of  deceafed  took  per  ftirpes  \  but  if  no  brother 
alive,  the  children  of  brothers  would  take  per  capka*     See 
Wallh  and  Waia,  Free,  in  Chan-  54.  and  2  Bl.  Com.  217^ 
oi^avo,  and  Davers  v^  Dewes,  3  P.  Wms, 

(7)  Thus,  by  our  law,  firft  coufins  arc  in  the  fecond  do^ 
gree,  by  the  civil  law  in  the  fourth,  viz.  to  the  father  one 
degree^  to  the  grandfather  tW0|  to  the  uncle  three,  to  his 
child  a  coufin  four. 
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Sixtlily,  The  halfblood  was  not  excluded,  though 
poftponed  to  the  wliole,  as  we  fliall  fee  hereafter. 

Seventhly.  The  agnati,  or  relations  by  the  fa-r 
ther's  fide  (8),  were  not  preferred  to.  the  cognati, 
or  relations  by  the  mother,  though  \hey  had  been 
fo  until  the  diftinftion  was  aboliihed  by  Juftinian 
himfelf,  and  rightly,  fays  Sir  Wm.  Blackftone,  be- 
caufe  as  the  Roman  law  gave  no  preference  to 
males  in  lineal  fucceflion,  there  was  no  reafon  for 
preferring  them  in  collateral  (9). 

(8)  I  bow  to  Blackftone,  Ellis,  and  Wood,  in  interpret- 
ing agnati  to  mean  relations  by  the  father's  fide,  yet  I  think 
that  was  not  always  the  meaning.  Heineccius  Interprets 
them  to  be  per  virilis  fexus  perfonas  conjunfti;  Gibbon 
calls  them  perfons  conneded  by  a  line  of  males.  Accord- 
ing to  thefe  diftind^ions,  I  fliould  fuppofe  that  the  ion  of  a 
father's  aunt  (hould  be  a  cognate,  not  an  agnate ;  and  in  the 
fecond  of  the  Inftitutes,  the  fon  qf  a  fifter  is  fpecially  tranf- 
ferred  from  the  cognates  to  the  agnates. 

The  cognates  were  preferred  to  the  Gentiles:  by  the 
Gentiles  were  meant  thofe  of  the  fame  general  family  united 
by  one  common  name,  a  gens  Hie  a  tribe  or  clan ;  the  nomen 
marked  the  gens ;  the  cognomen  or  furname  the  particular 
branch  of  that  family.  Caius  Julius  Caefar  was  of  the 
Julian  family,  and  of  that  branch  of  it  called  C«fars.;  the 
Julii  were  gentiles  to  him,  the  Caefars  agnates.  To  Publius 
Cornelius  Scipio,  Publius  was  the  praenomen  correfponding 
to  our  chriftian  name,  Cornelius  the  name,  Scipio  the  fur- 
name,  i.  e.  he  was  of  the  Scipio  branch  of  the  Cornelian 
family ;  fometimes  an  agnomen  was  added,  as  to  him  Afri- 
canus.  The  wife  took  the  hufband's  name  as  with  us. 

(9)  Sir  William  feems  to  forget  that,  in  collateral,  the 
relations  by  the  female  line  w.ould  even  at  Rome  carry  theij 
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Having  thus  fliewn  how  very  different  their 
canons  of  defcent  were  from  ours,  I  procieed  to 
flcetch  the'  n>ethod  in  whi<^,h  they  Jearched  for 
the  heir  of  an  inteftate,  or  the  fucceflbr  to  his 
eftate. 

1.  In  the  firft  place  fuciceeded  all  his  children, 
by  equal  portions,  with  reprefentation  ad  infinitum, 
without  any  refp^ft  to  prirhogeniture  or  preference 
with  regard  to  fex. 

2.  If  no  defcendants,  the  father  arid  mother, 
brothers  and  fillers  of  deceafed,  by  the  whole 
blood,  iliared  his  property  in  equal  portions 
(10). 

portions  of  the  eftate  into  another  nam^  and  family.  The 
Inftitutes  fay,  ^^  Commodius  videbatur  ita  jura  qonftitui,  ut 
*^  pleruaique  hsredltates  ad  mafculos  confluerent.V  Lib.  3. 
tib.  2. 

(10)  Nat  fo  by  our  law.     With  us  the  father  excludes 
not  only  the  mother,  but  the  brothers  and  fifters:    if  no 
father  alive,  the  mother  excluded  brothers  and  Afters,  until 
the  ftatute  i  James  JI.  in  England,  and  William  IIL  in 
this  country,  admitted  them  with  her.     And  fo  the  whole 
afcending  line,  as  Lord  Holt  obfervss  in  the  cafe  of  Blacks 
borough  and  Davis,  1  P.  Wms.  51.  was  preferred  until  the 
ftatute  of  diftributions  ordained  that  a  nearer  collateral  (hould 
fee  preferred  to  a  more  remote  lineal :  in  that  cafe  the  grand- 
mother was  preferred  to  the  aunt,  both  as  to  adminiftration 
and  as  to  diftribution,  not  becaufe  in  the  afcending  line  of 
kin,  but  becaufe  ftie  was  nearer  of  kin  according  to  the 
computation  of  the  civil  law ;  for,  after  thejlatute  0/  diftri^ 
buttons^  her  being  in  the  afcending  line  iimply  would  n$xl 
Iiave  given  her  a  preference. 

VOL.  X.  a 
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.1.  If  the  parents  of  intcftatc  (Jicd  before  Iiini, 
bis  brothers  and  fiftera,  by  the  whole  blood,  came 
in.  in  preference  to  his  grandfather  or  grand- 
mother (11). 

4.  If  Jome  of  the  brothers  of  the  inteftate  by  the 
vhole  bk)od  furrived  hrm,  but  others  were  dead, 
leaving  children,  thofe  children  took  per  ftirpe» 
their  father  s  refpeftivc  portions  jure  reprefenta- 
tionis;  bat  if  alt  the  brothers  and  fifters  of  in- 
teftate died  before  him,  the  right  of  reprefentation 
was  not  extended  to  their  children ;  in  tliat  cafe 
the  parents  or  neareft  afcendants  living,  however 
remote,  came  in,  in  preference  to  the  nephews^ 
and  nieces  of  inteftate,  or  any  other  cdllateraU 
(12). 

(ii)  The  rule  m  our  law  is  the  fame  as-to  perfonal  eflate. 
This  is  the  famous  queflton  argued  by  Voet  againft  Domat 
and  others.  Voet's  opinion  is  confirmed  by  L»ord  Hard* 
wicke,  and  eitabliibed  as  law  with  us  in  the  cafe  of  EvelyA 
and  Evelyn,  3  Atkins^  762.  Same  cafe  U  Reported  by 
Ambler. 

(12)  We  have  obfervcd  in  the  preccditig  notc^  that  the 
brother  was  preferred  to  the  grandfether ;  but  it  appears  by 
the  rule  above,  that  a  deceafed  brother's  Ton  was  poftponed 
to  him,  and  indeed  to  any  other  afcendant,  unlefs  there  was 
fome  other  brother  ftill  furviving.  This  feems  to  be  contra- 
dicled  by  Wood,  who*  lays  brothers  and  fifters  children  are- 
admitted  with  the  afipendants  in  the  right  line^— but  I  think 
it  is  exprefsly  delivered  in  the  127th  Novel,  cap.  I.  wticb 
lirft  gave  the  right  of  reprefentation ;  and  after  mentionin^p 
that  brothers -children  had  been  by  a  former  law"  totally  ex* 
eluded,  goes  on,  St  ox>ricns  relinqutf  afcendentiom  2IU 
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5.  No  brother  or  fifter  by  the  whole  bjood  fur- 
viving  infeftate,    and  the  afcending  line  being 

quem,  &  fratres  qui  poiEnt  cum  parentlbus  vocari^  ic  altferius 
praemortui  fratris  filios  turn  cum  afcendentibus  et  fratribus 
Vocantur  etiath  praemortui  tui  fratris  filii.  Upon  \<rhich 
Heineccius  thus  comments  t  Si  foli  exiftent  germanorum 
liberi,  illi  ab  afcendentibus  excluduntur;  and  Sir  William 
filackftone  fays,  2  Comm.  p.  214,  he  apptehends  that,  by 
the  civil  law,  if  all  the  brothers  and  fitters  were  dead,  their 
children  took  per  Capita,  not  per  ftirpes,  in  their  own  right^ 
.  and  not  jure  reprefentationis. 

Here  again,  I  apprehend,  the  rule  of  our  law,  as  to  per- 
fonal  eftate,  agrees  with  the  civil,  as  in  preferring  the  grand- 
father to  the  nephew  of  the  inteftate,  if  all  the  inteftate's 
brothers  are  dead,  but  not  otherwife.  It  does  not  indeed 
(fince  the  ftatute  of  diftributions  was  made]  agree  with  the 
civil  law,  in  preferring  all  the  afcendants  in  fuch  a  cafe  to 
the  nephew,  becaufe  that  ftatute  prefers  a  nearer  collateral 
to  a  more  remote  lineal;  but  that  it  does  agree  in  pre« 
ferring  the  grandfather,  who  is  nearer  of  kin  where  the 
nephew  does  not  take  jure  reprefentatiohis,  appears,  I  think, 
from  the  cafe  of  WaHh  and  Walfli.  Prec.  in  Chan.  54. 
Kcilway  and  Kellway,  2  P.  Wms.  344.  Davers  v<,  Dewis, 
3  P.  Wms.  40.  Lloyd  v.  Tench,  2  Vefey,  213.  and 
Stanley  v.  Stanley,  1  Atks.  455.  In  this  laft  cafe,  the 
chancellor  iays^  the  words  of  the  ftatute  of  diftributions  do 
fiippofe  that  there  muft  be  jfome  perfons  to  take  in  their  own 
right,  and  other$  by  way  of  reprefentation.  On  the  fame 
principle  in  the  cafe  of  Durant  and  Beftwood,  1  Atk.  454. 
an  aunt  and  nephew  were  decreed  equally  entitled,  becaufe 
equaUy  of  kin,  and  no  reprefentation  allowed,  no  brother 
being  ^dive.  It  muft  be  careiully  noted,  however,  that 
this  rule  does  not  extend  to  cafes  under  the  ftatute  of 
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fpent,  next  came  in  nephews  and  nieces  by  the 
whole  blood,  in  preference  to  brothers  of  the  in- 
teftate  by  t\n  half  blood, 

6.  Brothers  and  fifters  by  the  half  blood,  and 
their  children,  the  nephew  by  the  half  blood  ex- 
cluding the  uncle  by  the  whole  (13). 

William  III.  which  enabled  brothers  and  fifters  to  Ihare 
with  a  mother.  In  the  fame  cafe  of  Stanley  arfd  Stanley, 
nephews  and  nieces  of  inteftate  were  decreed  to  {hare  with 
his  mother  and  widow,  though  no  brother  or  fitter  of  the 
Inteftate  living, 

(13)  I  have  taken  thefe  two  laft  rules  of  fucceffion  ver- 
batim from  Wood,  not  being  able  to  fatisfy  myfelf  from  the 
original  authorities,  though  it  feems  fomewhat  difficult  to 
fee  the  rcafon  of  them,  or  to  reconcile  them  with  the  pre- 
ceding; for  if  there  was  no  reprefentation  where  all  the 
brothers  were  dead,  why  fliould  the  nephew  be  preferred  to 
the  uncle,  any  more  than  he  is  with  us  in  fuch  a  cafe  ? 
Perhaps  thefe  rules  fuppofe  a  brother  of  the  half  blood  at 
leaft  to  be  ftill  living. 

Our  law  here  differs,  not  only  in  putting  uncles  and 
nephews,  where  the  nephews  take  in  their  own  right  and 
not  jure  reprefentationis,  on  a  footing,  but  alfo  in  not  poft- 
poning  the  half  blood,  or  making  any  difference  between  it 
and  the  whole  as  to  perfonal  cftate.  Sir  William  Black-* 
ftone,  in  his  note  on  this  fubje<ft  to  bpok  2.  ch.  32.  of  Ips 
Commentaries,  feems  not  to  attend  to  this  preference  pf  the 
*  whole  blood,  or  to  the  narrow  limits  of  the  right  of  repre- 
fentation. Note!  it  has  not  been  determined  that  the  half 
blood  fhould  fucceed  equally  with  the  whole  under  the 
ftatute  of  James  II.  faid  by  L.  C.  Wallig  ^  Hodf^ni 
2  Atkyns. 
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7.  Other  collaterals  according  to  proximity. 

8.  Hufband  to  wife,  or  wife  to  hufband  (14). 
y.  The  exchequer  by  efcheat  (15).  ^ 

Having  thus  ftated  the  canons  of  defcent  as 
finally  regulated  by  the  novels ;  it  may  be  requifite 
briefly  to  mark  how  the  law  ftood  antecedently  in 
fome  remarkable  inftances,  which  occafion  much 
diverfity,  even  between  the  novels  and  the  infti- 
tiites,  which  were  previoufly  publiflied. 

By  the  old  law,  lineal  defcendants  through  a 
female  had  been  poftponed  to  all  collaterals,  but 
latterly  had  their  remedy  Math  the  praetor. 

« 

(14.)  With  them,  therefore,  the  hufband  and  wife  did  not 
fucceed  to  each  other;  but  on  faihire  of  all  the  other  rela- 
tions of  each  party,  and  with  us  as  to  real  ettate,  they  can- 
not fucceed  each  other  at  all.  But  amongft  us  the  hufband 
has  an  exclufive  right  to  all  the  wife's  perfonal  property,  as 
well  as  to  adminiflration  to  her,  without  being  obliged  to 
diftribute  among  her  next  of  kin  (See  2  Mod.  20.  and  the 
exprefs  words  of  the  flatute  of  diflribution),  and  the  wife' 
furviving  fhares  with  the  children  or  other  next  of  kin. 

(15)  So  with  us,  the  crown  is  entitled  if  no  kin  can  be 
found.  In  fuch  cafes,  therefore,  a  fuit  is  commenced  in  the 
ecclefiaflical  court,  in  the  name  of  the  attorney- general,  for 
the  adminiflration,  &c.  If,  indeed,  the  want  of  kin  arifcth 
not  from  natural  events,  but  from  legal  ordinances,  as  e.  g. 
from  the  deceafed  being  a  bafbrd,  dying  without  a  wife  or 
children,  the  humanity  of  the  crown  ufually  fufFers  his  next 
of  kin  by  nature,  though  not  recognized  by  the  law,  to  get 
adminiflration  as  the  appointees  of  the  attorney-general,  or 
gf  the  crown,  by  letters  patent.     See  3  P.  Wms.  33. 
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There  was  originally  no  reprefentatioij  among 
collaterals.  The  novels  gave  it  as  far  as  brothers 
and  fifters  cliildren,  but  this  was  fubfequent  to  the 
sera  of  the  inftitutes. 

A  mother,  by  the  ancient  law,  did  not  fucceed 
to  the  eftate  of  her  children  ( 1 6),  nor  the  children 

(i6)  This  rule,  which  was  alfo  that  of  our  law  in  an- 
cient times,  ^s  to  perfbnal  as  well  as  real  eftates,  has  given 
occaiion  to  one  of  thq  moft  celebrated  wits  of  ipodcrn  days, 
to  put  in  the  mouth  of  one  of  the  pleafaneft  creatures  of  his 
brain,  this  laughable  obfervation  :  —  7  c ^ »«^/  be  perfuadedy 
fays  he,  but  that  the  Duchefs  of  Suffolk  was  fame  relation  ta 
her  fon^  To  underftand  the  whole  wit  of  this,  the.  reader 
muft  perufq  the  following  ridiculous,  but  gravely  delivered, 
extraSs  from  Swinburne ; 

^*  It  hath  not  only  been  a  queftion  amongft  the  beft 
"  lawyers  in  the  land,  whether  the  mother  be  of  kin  to 
*<  her  child,  but  after  much  difputation  it  hath  alfo  been  ad-. 
<*  judged  in  the  negative,  vht.  th^t  the  mother  is  not  of 
"  kin  to  her  child,  in  the  cafe  of  the  Duchefs  of  Suffolk^ 
*'  in  the  reign  of  Edward  the  Sixth.  What  the  reafons 
*'  were,  whereby  the  civilians  were  moved  to  be  of  this. 
**  opinion,  I  cannot,  fays  Swinburne,  eafily  conceive,  un- 
*'  lefs  it  were  this,  that  maier  non  numeratur  .  inter  cort" 
*'^  fanguineos^  or  unkfs  it  were  the  ancient  law  of  the  Twelve 
"  Tables,  which  ejccluded  the  mother  from  fucceeding  to 
''  thq  inheritance  of  the  fon  or  daughter.  But  the  reafons 
.**  which  movQd  the  temporal  lawyers  to  be  of  this  mind 
**  were,  Firft,  becaufe  lands  cannot  afcend,  and  therefore 
"  they  concluded  the  fame  of  chattels, "  Secondly,  becaufe 
"  the  children  are  of  the  blood  of  the  parents,  yet  are  not 
**  parents  of  the  blood  of  their  children.  Thirdly,  becaufe 
^*  thc'father,  mother,  and  child,  though  three  perfons,  yet 

« 
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to  the  efta^te  of  the  mother.  But  by  the  Sc.tum 
Orficianunv  paffed  before  tlie  inftitutes,  the  chil- 
dren were  idmitted  to  the  benefit  of#this  natural 
right;  and  by  the  Sc.tum  Tertullianutn,  alfo  prior 
to  the  inftitutes,  the  mother  could  fucceed  to  the 
children,  but  the  grandmother  could  not  till  the 
1 1 8  novel 

.    This  law  of  fucceffions,  though  from  it  the  fta- 
tute  of  diftributions  has  by  fome  been  faid  to  be 
copied,  and  all  admit  a  fimilarity  in  many  refpefts, 
yet  contains  fome  ftriking  differences  from  that  re* 
markable  aft  of  our  legiflature.     In  the  very  firft 
ftep  of  the  latter,  where  there  are  a  widow  and 
children,  the  widow  has  her  legal  fliare ;  wherea$ 
m  the  Roman  law  ihe  did  not  come  in  until  all, 
even  the  collaterals,  were  exhaufted.     So  in  the 
next  ftep,  viz.  where  there  are  no  children,  flie  has 
a  moiety,  a  thing  unknown  to  the  Roman  law : 
if,  indeed,   neither  widow  nor  children,  then  the 
next  of  kin  are  to  be  inyeftigated  and  looked  fof 
according  to  the  rules  of  the  civil  law  (and  fo  in 
looking  for  an  adminiftrator),   with  this  difterence 
only,  that  with  them  the  afcending  line  took  place 
of  all  but  brothers  and  fifters ;  with  us,  as  we  have 
noted,  a  collateral  in  nearer  degree  takes  place  of 
an  afcendant  in  one  more  remote.     We  muft  add 
to  thefe  obfervations  the  following :  that  the  half 

^<  are  but  una  cm'o  one  flefli,  and  consequently  no  decree  xit 
%  •*  kindred  betwixt  thcm/^ 

^ms  iaita  liging^^femperif  a  rifu^t 

Q  4 
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blood  is  not  poftponed  by  us,  as  with  them,  and 
that  we  admit  the  hufljand  to  fucceed  to  the  ad- 
miniftration^of  the  wife's  perfonai  property,  in  pre-* 
ference  to  every  other  relation ;    whereas  Rome 
poftponed  him  to  them  all,  with  regard  to  every, 
fpecies  of  her  property  ( 17). 

(17)  Befides  the  cafes  referred  to  in  the  foregoing  chapter, 
whoever  wiflics  to  be  better  acquainted  with  the  ftatute 
of  diftributions,  which  has  given  rife  to  as  nuich  contvo- 
verfy,  and  as  many  doubts,  as  almoft  any  in  the  ftatute 
book,  and  which  Lord  Hardwicke  obferves  in  Stanley  v, 
Stanley,  I  Atk.  455.  to  have  been  moft  incorredtly  penned, 
would  do  well  to  confult  amongft  others  Pett  v.  Pett,  i 
Salk.   250.    which   determined   that  one   brother's   grand- 
children  cannot   Ih^re    with   another    brother's    children. 
Palmer  ^nd  Elliot,  3  Mod.  51.  and  Carter  and  Crawley, 
Jlaymond,  496,  in  which  an  account  is  given  of  the  con- 
tention  between  the  common  law  and  eccl^fiaftical  courts 
which  gave  rife  to  this  ftatute,  and  Edwards  v.  Freeman, 
2  P.  Wms.  441  *.  where  Sir  Jofeph  Jekyll  ftates  at  large 
the  oGcafion  of  making  it,   which  was  in  favour  of  the 
pra£lice  of  the  fpiritual  court,  which  had  endeavoured  to 
force  adminiftration  to  diftribute,  but  was  conftantly  pro- 
hibited by  the  temporal  court,  becaufe  it  would  have  been 
allowing  them  to  compel  the  execution  of  a  truft.     Th^ 
endeavours  of  the  civil   courts   were  truly  laudable,  yet 
Lord  North  afcribes  them  to  finifter  motives.     T.  Raym, 

499- 


*  In  this  C9it,  and  Wallis  v.  Hudfonj  determined  that  a  pofthtimous 
fbild  takes  under  the  ftatute,  according  to  the  civil  law,  which  cooiider^ 
fuch  child  as  born,  as  to  every  thing  th^t  refpeiSls  its  advantage.  Tfiierf 
is  no  determination  that  half  blood  Ihould  take  equally  with  the  whole, 
whsre  the  cafe  is  un^er  the  fi»tute  of  James  || 
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£efides  the  cafes  already  mentioned,  fee  that  of  Bovvers 
V.  Littlewood,  i  P.  Wms.  593,  which  ruled,  that  between 
an  uncle  and  a  deceafed  aunt's  fon,  the  latter  fhall  have  iio 
ihare.  "       • 

Witter  V.  Witter,  3  P.  Wms.  102.  that  an  eftate  per 
autre  vie,  is  diftributabl^  in  equity,  though  iiot  in  the  ipi- 
ritual  courts. 

Durant  v.  Preftwpod,  i  Atkyns,  454.  that  aunts  and 
nephews  are  in  the  fame  degree  of  relation  tp  an  inteftate, 
^nd  equally  entitled  under  the  ftatute  of  diftributions,  and 
infuch  cafe  no  right  ofxeprefentation.— They  muft  tsU^^pe^ 
capita,  not  per  ftlrpes. 


X   asi   ) 


CHAPTER  VII. 


V 


OF  TITLf  ^Y  OCCUPANCY, 

The  grand  divifion  of  titles  to  things  made  by 
Mr.  Juflice  Blackftone,  is  into  thofe  by  defcent 
and  thofe  by  purchafe.  Juftinian  divides  them 
into  thofe  originating  in  the  law  of  nature  and, 
nations,  and  thofe  founded  on  civil,  municipal, 
or  pofitive  law. 

Under  the  former  he  enumerates  occupancy, 
acceffion,  and  tradition.     Under  the  latter,  pre-^. 
fcription,  donation,  fucceflion  by  defcent,  by  will, 
or  by  grant  of  the  bonorum  poffeffio. 

The  doftrines  of  the  civil  law  on  the  heads  of 
occupancy,  acceffion,  or  tradition,  have  been 
with  his  ufual  perfpicuity  compared  with  ours  by 
Mr.  Juftice  Blackftone ;  and  what  Juftinian  fays 
upon  them  in  the  1.  chap.  2.  bopk  of  the  Infti- 
tutes,  is  fo  plainly  delivered,  and  fo  clearly  arrang- 
ed, that  nothing  but  a  culpable  and  ridiculous 
love  of  novelty  will  ever  induce  the  inftruflor  to. 
depart  from  his  order. 

,He  divides  occupancy  into  apprehenfio,  feizipgi 
jind  inventio,  finding. 
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The  prey  acquired  by  hunting,  and  the  plunder 
by  war,  formed  the  two  clafles  of  things  which 
might  be  appropriated  by  feizure.  Oj^game  laws, 
it  has  been  obferved,  the  Romans  had  no  notion; 
they  knew  of  no  reftri6tion  in  killing  game  as  to 
the  fportfmari  or  the  fubje6l  of  his  purfuit.  Every 
man  was  at  liberty  to  kill  any  bead  or  bird,  ferae 
iiatui-a^,  within  his  own  territories,  but  not  upoa 
another  man's  ground  without  confent  of  the 
owner  of  the  foil.  Though  a  beaft  was  wounded 
in  the  chace,  no  property  was  acquired  in  it  till 
taken ;  and  in  game  taken  alive,  there  was  only 
a  qualified  propert}^  fo  that  if  it  efcaped  it  was 
liable  to  feizure  and  appropriation  by  the  firft  oc- 
cupant, unlefs  it  had  animum  revertendi,  or  dif- 
covered  its  owner  by  fome  mark  annexed  to  it, 
as  a  collar,  and  in  thefe  refpefts  our  law  agrees ; 
fifl),  if  taken  in  public  rivers,  became  the  oc- 
cupants, but  not  if  taken  in  public  waters  oi 
ponds  (1). 

As  to  feizure  in  war,  it  gave  in  the  opinion  of 
the  Romans,  provided  the  war  was  juft  (and  their 
ingenuity  eafily  found  pretexts  for  giving  it  a 
colour  of  juftice),    an  uncontrolled  power  over 

■ 

(i)  Juftinian  particularly  notices  bees  among  creatures 
wild  by  nature,  with  an  attention  which  (hould  feem  to 
fhew  that  honey  was  ^  produce  of  much  more  confideration 
in  ancient  times  than  now }  and  BraSon,  with  a  fimilar 
attention,  obferves  the  coincidence  of  our  law  with  rcfped 
(0  thefe  animals. 
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the  perfon  of  the  captive :  his  immoveable  pro- 
perty was  transferred  to  the  public  or  conquering 
,  ftate;  his  nyveables  became  the  Ipoils  which  con- 
tribute/1 to  reward  the  private  warrior  (Q.). 

If  a  man's  goods  were  taken  from  him  by  rob- 
bers or  enemies,  and  afterwards  recaptured  or  re- 
covered, they  became  or  not  the  property  of  this 
new  feizer  or  occupant,  accorcHng  as  there  was 
or  was  not  at  the  time,  a  poflibihty  left  for  the 
original  owner  to  recover  them.  Sec  Dig.  41.  K 
44(3). 

(2)  The  comparatively  mild  confcquences  of  war  iu 
modem  time^,  fliew  in  horrid  contraft  the  barbarity  of  the 
Romans.  What  (hould  we  think  of  dragging  a  captive 
admiral,  or  general,  at  the  wheels  of  a  vi£lor*s  carriage 
through  the  ftreets,  cxpofed  to  the  infults  of  the  mob,  and 
then  ftrartgling  them  in  prifon  ?  Yet  fuch  w^as  their  condu£t 
even  to  wretched  princes,  and  to  beautiful  queens,  from 
Perfeus  to  Zenobia. .  Their  unrelenting  purfuit  of  Hannibal 
and  Jugurtha  are  but  fpbts  amongft  the  thoufand  black  in- 
fiances  of  the  total  abfcnce  of  every  fpark  of  generofity 
from  their  mercilefs  policy.  Surely  nothing  but  the  early 
prejudice  excited  by  the  animated  colouring  and  beautiful 
compofitions  of  their  wonderfully  able  writers,  could  make 
us  (peak  of  the  moral  character  of  fuch  a  nation  with  en- 
thufiafm  and  admiration,  much  and  julHy  as  we  may  praif^ 
their  laws,  their  tafte,  and  their  genius. 

(3)  The  Jus  Poftliminlo  would  not  operate  in  Fngland^ 
if  the  propercy  was  completely  changed,  quoad  third  per- 
fons  againft  re:aptors,  did  not  the  prize  avSls  dire£l  all  re- 
C^p^ured  Bntiihi  property  to  be  reftored  on  falvage. 


f 
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Invention,  or  finding,  was  either  of  thmgs  that 
never  had  hccn  in  the  poffeffion  of  any  perfon, 
as  for  example,,  a  newly  difcovered  uninhibited 
ifland,  or  of  things  of  which,  though  once  appro- 
priated, the  owner  could  not  now  be  found.  In 
both  inftances  the  imperial  law,  in  purfuance  of 
the  law  of  nature,  gave  the  property  to  the  fir(t 
occupant — the  laws  of  England  give  it  generally 
to  the  king  (4). 

Of  the  latter  fpecies,  the  moft,  remarkable 
befides  waifs  and  eftrays,  are  treafure  trove,  and 
wrecks. 

Treafure  trove,  when  the  owner  could  not  bd 
difcovered,  belonged,  by  the  civil  law,  to  the 
'finder,  if  found  on  his  own,  or  on  unappropriated 
ground.  If  upon  the  land  of  another,  the  law 
made  a  diftinftion  between  the  difcovery  produced 
by  accident  and  by  fearch,  giving  in  the  former 
cafe  half,  in  the  latter  the  whole,  to  the  owner 
of  the  foil,  Dig  41.  1.  31.  1-  Code  10.  15.  Inft. 
"i.  L  39.  A  tenant  for  long  term  of  years,  was 
conCdered  as  lord  of  the  foil,  and  he,  not  the 
lord  or  proprietor,  was  to  have  the  benefit  of  the 

(4)  Generally  is  added,  becaufe  there  are  exceptions, 
e.  g.  though  treafure  hidden  in  the  earth,  afterwards  dif- 
covered (the  owner  not  appearing)  belongs  to  the  king, 
yet  treafure  trove,  if  found  on  the  earth,  or  in  xht  fea^ 
would  belong  to  the  finder.  Dr.  Ghriftian,  indeed,  inflfts 
that  the  general  rules  of  our  law  refpe<5ting  bona  vacantia, 
agree  with  the  civil,  and  th#  the  king's  rights  are  the  ex- 
ception. 


1' 
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difcovery.    The  fame  rules  extended  to  iiewly  di(^ 
covered  mines  (j). 

Wreck. — ^The  Rliodian  laws  having,  in  cafe  of 
wreck,  made  the  fliip  and  goods  feizable  by  the 
lord  of  the  place,  though  all  the  perfons  were 
faved  and  alive ;  therefore  the  Romans  were  more 
.  particular  and  exprefs  in  forbidding  any  man  to 
meddle  with  fuch  goods  as  were  wrecked,  in 
making  the  plunderer  to  return  fourfold,  and  in 
declaring  that  they  remained  the  property  of  the 
original  owner,  without  efcheating  to  any  body 
(6),  unlefs  for  want  of  claim  within  a  year  and 
a  day ;  in  which  cafe,  by  that  law  alfo,  they  ef- 
cheated  to  the  exchequer. 

(5)  With  us,  if  a  man  grants  his  lands,  all  profits  within 
the  bowels  of  the  land  pafs^  as  mines  of  tin,  lead,  iron,  coal ^ 
&c.  Co.  L.  4.  a.  If  he  let  his  land,  open  mines  on  it  pafs, 
2  Lev.  185.  We  have  numerous  ftatutes  in  Ireland  made 
to  enable  landlords,  where  mines  are  referved,  to  enter  upon 
demifed  lands,  in  order  to  open  and  work  mines  under  cer- 
tain reftriilions,  and  for  various  other  purpofes.  Mines  of 
gold  and  filver  belong  to  the  king,  and  a  fubjed  cannot 
have  fuch  royal  mines  but  by  grant  from  him,  and  that  in 
exprefs  words,  for  a  general  grant  of  mines  would  not  pafs 
them.  Plowden,  336. 

(6)  See  Lib.  14.  Dig.  de  acq.  rer,  dom.  and  fee  lib.  47. 
Dig.  tit.  9.  deincendio,  ruina&  naufragio.  Read  alfo  the 
Lex  Rhodia  de  Ja£tu  in  the  14th  book  of  the  Pande£ts,  aad 
compare  it  with  MoUoy's  chapter  on  Average  and  Contri- 
bution. And  fee  the  2d  volume  of  this  work.  See  alfo  the 
3d  chapter  pf  the  2d  volume  of  this  work,  tm  Droits  of 

II  Admiralty. 
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By  dereliBs,  were  meant  in  the  Roman  law, 
things  voluntarily  abandoned  with  intention  to 
leave  them  for  ever  (7).  Things  therefore  thrown 
away  from  neoeffity,  as  to  lighten^  fhip  in  a 
ftorm,  or  things  loft  by  negligence  or  chance, 
were  not  derelids.     2  Inft.  tit.  I . 

The  term  derelict  is  applied  in  our  law,  but  in  a 
very  different  fenfe,  to  lands  gained  by  the  derelic- 
tion of  the  fea,  which  belonged  to  the  king. 

If  no  owner  was  found  for  lands,    the   civil 
law  termed  them  hsereditas  jacens,  and  gave  them- 
to  the  firft  occupant.    With  us,  in  fuch  cafe,  they 
go  to  the  king,  except  in  the  cafe  of  an  eftate  per 
auter  vie. 

After  occupancy,  the  civil  law  confiders  accef- 
fion,  which  was  natural^  artificial,  or  mixt 

Natural  acceffions  were,  Firft,  By  procreation ; 
thus  title  arofe  to  the  offspring  of  flaves,  and  the 
young  of  brute  animals.  Secondly,  by  alluvion^ 
or  fecret  mftnfible  addition  of  earth,  waihed  up 

(7)  Dcrcli<as,  fays  Harris,  are  by  us  called  waifs  and 
eftra)rs  ;  furely  not,  as  appears  from  the  defcription  which 
ftarcd  the  learned  commentator  in  the  face  in  that  text,  to 
which  he  has  affixed  the  note. 

On  the  contrary.  Wood  fays  we  have  no  derelitSks  ;  for 
though  a  man  fo  abandon  his  property,  he  may  change  his 
mmd  and  reclahn  it  again ;  perhaps  fo,  but  after  a  certain 
length  of  titae,  after  a  year  and  a  day,  his  claim  would 
come  too  late :  however,  fuch  voluntary  abandonent  of  pro^ 
perty  is  too  imaginary  to  require  mudi  difcuiSon* 
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by  the  fea  or  a  river  (8).  If  indeed  the  impetiiofity 
of  a  river  tore  away  a  portion  of  ground,  and 
joined  it  to  a  neighbour's  eilate,  it  did  not  be- 
come his  until  it  had  indiffolubly  coalefced.  Third- 
ly, By  the  riling  of  an  ifland  in  a  public  river  or 
the  fea,  a  cafe  whichj  however  uncommon  except 
in  volcanic  countries,  our  law  has  in  its  accuracy 
not  forgotten  (9).  Fourthly,  A  river  forfaking  its 
natural  channel,  which  is  then  divided  betweefi 
the  owners  of  the  adjacent  lands. 

Artificial  acceffions  were, 

1ft.  Specification.— The  origttidl  owner  of  any 
thing  improved  by  the  ^61  of  another,  retained 
his  ownerfhip  in  the  thing  fo  improved,  unlefs  it 
was  changed  into  a  different  fpecies;  as  if  his 
grapejs  were  matle  into  wine,  the  wine  belonged 
to  the  maker,  who  was  only  obhged  to  pay  the 
owner  for  the  value  of  his  grapes. 

The  fpecies,  however,  muft  be  incapable  of 
being  reftored  to  its  ancient  form  ;  not  fuch,   for 

» 

(8)  If  lands  are  gained  by  the  alluvion  or  dcreliftion  of 
the  fea,  or  of  a  river,  our  law,  if  the  increafe  be  gradual 
and  imperceptible,  gives  them  to  the  owner  of  the  land  ad- 
joining, if  rapid,  to  the  king.  I  have  obferved,  in  an.  in- 
troduftory  chapter,  that  fuch  events  in  torrid  regions,  where 
Ganges  rolls  his  rapid  ftre^m,  are  much  more  frequent  than 
in  thefe.  countries,  where  the  fubjeft  may  appear  rather  im- 
material. 

(9)  Giving  the  property  t(>  the  king,  and  not  to  the  oc- 
cupant)  as  the  civil  hw  did* 
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inftance,  as  a  wrought  veflel  that  could  be  melted 
down ;  and  the  materials  muft  have  been  taken 
In  ignorance  of  their  being  the  property  of  iaio^ 
ther(ia).  • 

2d.  Adjundlon. — When  fomething  is  added  19 
a  fubjeft  more  thq.n  is  in  it,  or  than  it  had  before, 
as  embroidery  to  a  garment,  building  on  another 
man's  ground,  writing  on.  another's  parchment 
The  general  rule  here  was,  that  the  accdfary  fol- 
lows its  principal,  and  that  the  whole  belongs  to 
the  owner  of  that  principal,  though  the  acceffary 
be  of  greater  value ;  thus  the  purple  fuperadded 
to  a  coarfe  garment,  would  be  carried  with  it  to 
the  owner  of.  that  garment,  but  though  the  pro- 
perty of  the  thing  added  was  loft,  as  long  as  ad- 
junflion  continued,  yet  an  aftion  lay  to  have  the 
things  added,  feparated,  and  reftored ;  or  if  that 
could  not  be  done,  to  be  compenfated  in  dama- 
ges. If  the  adjunction  was  made  by  miftake, 
and  by  the  owner  of  the  acceffary,  he  might 
keep  poffeffion  until  paid  th^  value  of  the  thing 
added  (11). 

Thefe  principles,  as  they  give  trees  planted,  corn 
fown,  and  buildings  erefted,  in  and  upon  the  land 

(10)  Mr.  Juftice  Blackftonc  omits  thefe  two  requifitcs 
in  his  delineation  of  |he  civil  law  upon  this  fubje£l. 

.  (11)  Our  law  agrees.  See  Dr»  Chriftian**  nOt«  to  pagt 
404.  2  Bl.  Com. 

VOL.  I.  n 
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of  another,  to  the  owner  of  the  landf,  fo  do  they 
give  to  the  owner  of  paper  or  parchment,  the 
trrittng  thereon  ;  meaning  furely,  fays  Sir  William 
Blackftone,  only  tlie  mechanical  operation  of 
writing ;  for,  fays  the  learned  judge,  the  fame 
law,  where  a  painting  has  been  done  on  another 
man's  canvas,  gives  the  canvas  to  the  painter.  I 
am  very  willing  to  admit  the  argument,  that  this 
refpeft  to  works  of  genios  and  invention  in  one 
cafe,  implies  it  in  the  other ;  and  very  unwilling 
to  admit  an  interpretation  fraught  with  fuch 
abfordities  as  the  contradiftory  of  this  opinion  ; 
yet  Ayliffe  and  Wood  have  underftood  the  fol- 
lowing paragraph  in  its  literal  fenfe  :  Si  in  chartis 
membranifve  tuts  carmen  vel  hifioriam  vel  ordtionem 
Titius  fcripjerit^  hujus  corporis  non  Titius  fed  tu 
dominus  effe  videris^lQ);  and  Juftinian  allows, 
that  previoufly  to  his  time,  there  had  been  a  great 
difpute,  whether  the  moft  valuable  pifture  fliould 
not  cede  to  the  ownerihip  of  the  canvas. 

It  muft  be  noted,  that  in  the  inftances  of  build- 
ing, planting,  or  fowing,  though  the  owner  of 
the  ground  became  mailer  of  the  houfe,  the  tree, 
Or  the  crop,  yet  he  muft  pay  for  the  materials, 
the  workmanfhip,    the  feed,    and  the  labour,    if 
they  were  expended  through  miftake  and  in  error 

^1:2)  Inft.  2.  I.  3 J.  Titius  anfwers  to  the  J.  S.  of  our 
law  writers.  The  Romans  have  been  perfectly  filent  orf 
the  fubjeft  of  literary  property. 
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of  the  true  title,  as  coiiiiaon  juftic^'  eVWtftly  re- 
quired. 

Conftifion. — Which  meant  a  mixtiyf^  of  li^uidd. 
This,  if  made  by  confent,  became  a  tilixed  pro* 
perty,  and  fo  if  by  accident,  unlefs  there  could- 
be  a  reparation  without  any  prejudice.  Cdm^ 
mixture  meant  a  mixture  of  folids,  which  could 
not  be  in  common  unlefs  by  general  confent ;  if 
by  accident,  the' heap  was  to  be  divided  as  nearly 
as  the  proportion  of  each  man's  property,  or  of 
the  value  thereof,  could  be  afcertained.  If  the 
intermixture  was  occafiotied  by  the  wilful  aft  of 
one  man,  without  the  knowledge  or  approbation 
of  another,  the  fole  property'  was  given  to  him 
who  had  not  interfered  in  the  mixture,  fatisfec-* 
tion  however  being  allowed  to  the  other  for  what 
he  had  loft  ( 1 3). 

Mixt  Acceffion. — The  moft  remarkable  title  ac- 
quired in  this  mode,  was  to  the  profits  of  an  eftatei 
poffeffed  by  a  man  bona  fide,  on  an  erroneous 
fuppofition  of  a  title  to  the  land^  which  in  reality 
was  not  valid  ( 1 4). 

(13)  Our  law  allows  no  fuch  fatisfa£Kon  to  fuch  fnuuki- 
lent  or  officious  or  mSfchievous  intermixture  i  iti  other  re^ 
fpeds  it  pretty  much  agrees  with  the  civil  on  this  fubjed* 
See  B.  L.  Com.  405. 

(14)  Every  body  knows  the  diiFerence  of  our  law  upott  . 
this  fubjeA,  and  that  the  pofTefibr,  however  iiinocenf9  muft 
account  for  the  profits,  and  indeed  the  Roman  law  meant 

R  2   * 
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To  aceeffion,  the  civilians  refer  the  law  of -fix- 
tures, hei^e  obferving  the  ulual  principles  of  accef- 
fion,  by  periyitting  the  poffeffor  to  take  away  what 
has  been  erefted  or  made  by  him,  if  it  can  be 
done  without  prejudice  to  the  rights  of  the  pro- 
prietor, or  at  leaft  giving  the  former  a  right 
to  demand  retribution  to  the  amount  of  their 
value  (15). 

To  thele  original  methods  of  acquiring  pro- 
perty  by  the  Jaw  of  nature  and  nations,  viz.  oc- 
cupancy and  acceflion,  the  civilians  add  a  third 
from  the  fame  fources,  which  they  term  deriva- 
tive, viz.  tradition  or  delivery.  But  as  delivery 
feems  to  be  more  properly  referred  to  modes  of 
conveying,  than  to  origination  of  property,  fmce 
the  title  is  by  the  grant,  of  which  the  delivery 
is  evidence,  and  to  which  it  ought  to  be  a  con- 
comitant, I  fliall  beg  leave  to  confider  it  under 
the  head  of  title  by  alienation,  though  I  do  not 

only  that  he  fhoul(j  not  pay  for  the  produce  of  the  ground 
actually  confumed,  and  not  that  he  ihould  not  account  for 
rents  received,  &c.  &c. 

.(15)  See  Dig.  25.  Lib.  and  Wood,  p.  96,  oQslvo:  the 
Englifh  lawyer  knows  how  much  our  rules,  with  refpe<Sl 
tp  fixtures,  (which  formerly  were  confidered  as  immove- 
able, having  become  part  of  the  houfe  or  building,  i  Inft. 
53. a.)  have  been  relaxed  of  late  years;  a  tenant,  for  in- 
ftance,  having  been  permitted  to  carry  away  not  only 
things  relative  to  trade,  as  mills,  brewing  veffels,  &c.  &c. 
but  even  n^arble  chimney-pieces,  &c.  &c. 
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deny  that  delivery  by  the  Roman  law  was  very 
often  effential  to  the  completion  of  the  title,  but 
it  was  not  univerfally  (16).  • 

(i6)  For  inftance,  it  was  difguted  whether  legal  delivery 
in  its  commencement,  was  a  requiiite  to  title  by  prefcrip* 
tion,  AylifFe,  324 ;  for  the  rules  refpeding  delivery,  and 
things  to  be  conlidered  therein,  fee  Wood,  p.  10 1.  Ayliffe, 
297.  the  property  of  things  fold  was  not  transferred -witb*^ 
out  delivery. 
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or  TITLE  BY  PRESCRIPTIOJ^,    ESCHEAT,    FORFEI- 
TURE, AND  ALIENATION. 

• 

Prescription  (1);  or  the  acquifition  of  pro- 
perty by  continuance  of  pofleffion,  is  evidently  a 
creature  of  municipal  law,  fince  no  length  of  time 
could,  by  the  law  of  nature,  alter  or  diveft  a  right 
once  acquired.  It  originated,  fays  Wood,  with 
the  Greeks ;  the  divine  law  forbade  it,  as  well  as 
perpetual  alienations. 

Under  the  name  of  prefcriptions,  the  Romans, 
however,  included  not  merely  title  to  property, 
whether  moveable  or  immoveable,  corporeal  or 
incorporeal,  from  length  of  poifeffion;  but  alfo 
limitation  of  fuits,    and    even  of   perfonal    ac- 

(i)  The  title  of  prefcription,  fays  Blackftone,  was  well 
known  in  the  Roman  law  by  the  name  of  UfucapiO)  vol.  2. 
ch.  i7«  The  Roman  law,  however,  diftinguifhed  between 
ufucapion  and  prefcription  ;  applying  the  former  to  things 
moveable,  the  latter  to  immoveables ;  and  furely  there  is  a' 
great  diffimilitude  between  Ae  Roman  prefcription  and  ours, 
as  that  of  the  civil  law  was  af^icible  to  lands,  and  not  from 
time  immemorial. 
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tions  (2),  which  were  barred  or  prefcribed  ^aipfft 
by  length  of  time.  The  time  which  gare  a  rigl^ 
to  prefcriptioQ,  was  three  years  for  things  move- 
able, ten  years  for  things  immoveable  or  incorpo^ 
realj  if  the  .  perfon  claiming  right  againft  the  poC- 
feflbr  was  prefent,  i  e,  refided  in  tiie  fame  pro- 
vince (3),.  twenty  if  he  was  abfent;  i.e.  i»habited 
a  different  one* 

.  Pre/cription  therefore  with  them  was  not  imme^ 
mori&l  ufhge^  but  a  certain  length^  of  pqffeffion. 

To  make  a  valid  prefcription,  four  things  wprc 
requifite,  befixles  the  period  of  time  ordained  by 
hiw.  .  r 

Firftj  That  the  pofleffion  fhould  have  l>ei?a 
originally  obtained  hojieftly  and  bona  fide,  as  far 
as  regarded  the  mind  and  intentions  of  the  pur- 
chafer,  though  he  might  have  been  miftaken  ia 
his  title,  or  that  of  the  vendor.  Aiid  the^-NGanoqi 
law  4id  away  the  prefcription,  if  at  any  time  the 
purchaser  became  really  connufant  of  his  origi- 

(2)  Our  lavK.  undoubtedly  declar,es,  that  no  prefcription 
can  giVe  a  title  to  lands,  but  as  length  of  poueflion  can  give 
a  title  to  lands,  by  oufting  th6  poffibility  of  bringing  any 
fiiit  to  recover  them,  it  feems  to  be  a  declaration  of  little 
import,  and  indeed  rather  an  odd  provifion,'  fince  the  fame 
Uw  m  f^St  fays,  no  man  (haU  claim  a  title  to  lands  by 
immemorial  ufage  of  holding  them,  and  yet  fixty  years 
ppfieffioa  of  lands  in  fee  fimple,  uninterruptedly,  fliall  be  a 
title  againft  all  the  world. 

(3)  .Xhe  civilians  allow  tf;^  years  alfo  to  make  a  cuf- 
torn.  Hepce  the  temporal  courts  will.i)pt  fuEer  the  leccle^ 
(laftical  to  try  a  cuftom,  and  will  ifTue  a  prohibition,  if  they 
attempt  it. 

R  4 


£48  OF  THE  RIGHTS  [Book  If. 

nal  error,    and    the  confequent  imperfeftion  of 
title. 

Secondly;^  That  the  pofleflion"  was  acquired  for 
a  lawful  confideration,  as  by  donation,  purchafe, 
or  fueceffion,  i.  e.  for  fuch  a  caufe  as  would  en- 
title the  receiver  to  the  property,  fuppofing  the 
perfon  from  whom  he  received  it  to  be  the  true 
owner ;  a  tenant  therefore  could  not  prefcribe 
againft  his  landlord,  nor  the  polTeflTor  of  a  thing 
lent  or  depofited  againft  its  true  and  rightful  pro- 
prietor, 

Thirdly,  Uninterrupted  poffeffion.  Interrupt 
tion  of  poffeffion  was  called  ufurpation  (4),  and 
was  either  natural  or  civil.  The  former  confift-* 
ing  in  entering  into  and  upon  immoveable  things, 
the  latter  in  taking  away  thofe  moveable.  Civil 
interruption  was  the  interpofition  of  a  legal  claim 
in  a  court  of  juftice, 

Fourthly.  The  thing  muft  be  capable  of  pre- 
fcription.  Things  facred  and  conftcrated  to  God 
were  not  liable  to  prefcrjption,  and  the  fame  ex- 
ception held  as  to  the  domains  of  the  prince  (5). 
The  property  of  minors,  of  foldjevs  upctp  expedi- 
tions, and  of  perfons  abfept  on  the  bufinefs  of 
the  commonNvealth,  enjoyed  the  fame  privilege } 
and  the   fubjefts  prohibited  to  be  alienated  by 

'    (4)  A  term  frfcf^uently  introduced  into  th^  ccclefi^ical 

(5)  Thus  in  our  law.  Nullum  tempus  occurrit  ecclefi?e, 
NwIJ»«in  tempus  occurrit  regi. 
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will,  were  incapable  of  being  vindicated  by  pre- 
tence of  poffeffion. 

I  have  f^id,  that  under  this  head,  the  civil 
law  confidered  limitation  of  aftions.  Real  aftions, 
by  which  the  civil  law  meant  all  adions  for  the 
recovery  of  property  (6),  brought  by  a  nian  de- 
manding fomething  that  wais  his  own,  and 
founded  on  dominion,  or  jus  in  re,  were  of 
courfe  limited  as  to  the  time  of  bringing  them, 
by  the  refpeftive  periods  which  formed  valid 
prefcriptions  in  tb^  relpeftive  cufes  mentioned 
above. 

Peribnal  aftions,  or  thofe  in  which  a  man 
i^laimed  a  debt  or  duty,  and  which  were  founded 
on  obligation,  or  jus  od  reniy  and  miijced  aftions 
in  which  fome  fpecific  thing  was  demanded,  and 
ibme  perfonal  obligation  alfo  claimed  to  be  per- 
formed, muft  regularly  have  been  brought  within 
thirty  years.  Code  7.  35.  5.  to  this  however  fome 
exceptions  are  found  in  the  fame  book  of  the 
Code,  in  its  39th  Title  ;  and  the  9th  of  the  Novels, 
allows  the  church  to  bring  fuch  aftions  at  any 
time  within  the  period  of  one  hundred  years  from 
caufe  accrued. 

The  civil  law  alfo  fftabliihed  a  limit  to  the 
bringing  or  profequting  of  criminal  proceedings, 

(6)  The  meaning  was  not  reftrjiined  to  the  recovery 
efwb^twecall  real  property,  th^  Rpmans  ]pnowir\g  no  fucb 
^iflindion :  As  we  have  often  obferved,  their  grazui  diftinc* 
tioA  wa^  into  aigve«^I^s  and  itmngve^le$,  . 
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the  right .  of  apcufing  being  ordinarily  Umited  to 
twenty  years,  and  the  ordinances  .pf§cotUiid  haw 

follo\yedthi^  example  (7).' 

ESCHEAT. --This  titl^,  in  our  ftria  l^al  fenfe 
X)f  it,  was  unknown  to  the  Rogians,  ;9.ad*in  a 
more  extended  one  takes  up  Aich  little  fj^ce  iix 
the  civil  code,  that  it  is  fcarcji^ly  vifible,  which 
•is  not  furprifmg,  fince,  as  Sir  Willjani  Blackilone 
obferves,  efcheat,  ftridly  fpeaking,  was.  one  of 
il;he  fruits  and  confequepces  of  .feedpl.  t^nuri?  :  /as 
far,  however,  a^  it  denotes  nii'  Qbftrttftioi:i.  of  Hip 
courfe  of  defcent,  which  muft  frequently  bi^ppea 
in  all  countries,  and  ia-t^firefj^ife  a  cafe  jeq»iring 
provifipn  in  all  laws,,  it  muft  ^fOibe  entirely  omitr 
te4 ;  nor  is  it  difregardgd  by  the  imperial  Jaiw^ 
fufficiently  attentive  to  .the  figbilis  of  the.Ctfown; 
however  miacquainted  witb:  the^  'QUiij^s  of  the  feof 
dal  lord.  .,,.    .         -^-  ;  .,,.i    :•—     ix 

.  I  ihall,  therefore^  iq  .i?Qitaticfjt'pf -tbsf?  .tomed 
x^ommentator  on  the^lawp  pf.E|ig}?i|id,.i^coi»fid^ 
the  feveral  o%f(g»  in  wljiclj  lje?e.ditary  Uplpjd  liiglft 
be  deficient  accoading  to  tjie  ^ivil  laiW,  ^^  aright 
fx>  property  ^liereby^becpinie -v^ft:^  Jti\|the  etxr 
chequer  (8),  not  like  the  modern  effiljeat,.  in  co»» 

a  «  •  «     •  a  « 

(7)  Quere,  whether  fuch  limitation  be^not  founded  i|i 
realonr 

(8)  It  may  be  remarked  here,  once  for  all,  that  fifcus 
priginally  fignified  thfe  pr6per  money  of  the  prince ;  aeiji- 
rium  the -public  trcafure.  But  the  latter  meaning  in*  fiibfe- 
quent-tAhes  wasiihnexedtd'fifcus'alfd,  and  the  privy  purfc 
was  denominated  pat/inlcmj^li*   *    •  J-  --J --'.    -•   ♦ 
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fequence  of  any  feignory  or  lordfliip  paramount/ 
but  as  the  fruit  of  prerogative  exifting  in  the 
prince.  Tlie  want  of  heirs  I  have  already  men^ 
tioned  in  the  chapter  of  Defcents,  as  ocqafiqning 
a  devolution  of  property  to  the  throne:  to  this 
deficiency,  according  to  the  courfe  of  nature, 
we  muft  add  unnatural  births, — monfters  being  ex- 
cUided  from  fucceflion  by  their  law  as  well  as  our 
own;  the  civil,  however,' accounted  them  chil- 
dren, as  far  as  rfelated  to  any  privilege  of  the 
parent,  fuch  as  the  jus  trium  liberorum,  whereas 
ours  will  not  permit  fu^h  an  ofFapring  to  entitle 
the  father  to  be  tenant  by  the  curtefy  (9).  I 
have  alfo  noticed,  in  the  chapter  on  Marriage,  the 
legitimation  pf  baflards  produced  by  fubfequent 
wedlock ;  and  have  elfewhere  ms^rked  the  admif* 
fion  of  the  concubine  and  her  fon  to  one  half  of 
the  inheritancey  where  no  lawful  wife  or  child, 
and  the  fucceflion  of  the  baftard  to  the  mother^s 
inheritance,  although  ihp  was  never  married, 
though  not  to  the  father's  (10).  With  thefe  excep- 
tions, baftards  at  Rome  were,  as  well  as  baftards 
in  Britain,  incapable  of  inheriting.  But  the  off- 
fpring  of  inceftuous  niarriage,  or  of  adultery, 
could  not  inherit  evj^n  to  th^  mother  (1 1).  Aliens 
alfo  were  incapable  of  being  devilees,  as  well  as 
^of  being  heirs;  fince  the  general  principle  of  the 
civil  law  was,  at  Jeaft  till  the  tiu)e  pf  Antoninus, 

.    (9)  See  F.f.  I.  5. 14.  Cp.  h.  T-q. 
(.10)  See  note  to  p.  i86.  <ii)  Nov.  89.  ch.  15. 
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that  foreigners  had  no  right  to  the  laws  or  privi- 
leges of  any  particular  place  where  they  fojourn- 
ed  (12),  anAthe  cruel  incapacities  of  fucceeding 
to  them,  or  the  droits  dautaine,  form ely  known 
to  France  and  Holland,  are  faid,  by  Domat,  to 
have  originated  in  the  civil  law  (13). 

The  doftrine  of  efcheat  by  corruption  of  blood, 
would  in  vain  be  looked  for  in  the  imperial  law. 
It  came  into  England  with  the  conqueft,  and  was 
unknown  even  to  the  Saxon  tenures. 

FORFEITURE. —But  though  efcheat,  in  con- 
fcquence  of  crimes,  is  a-  creature  of  modern  times, 
yet  forfeiture  of  property  for  oifences  was  familiar 
to  the  Romans,  and  indeed  incident  to  all  capital 
offences,  until  Juftinian  moderated  the  feverity 
of  the  law  in  certain  particulars  (14),      Of  the 

(i2)  See  Ayliffe,  book.  tz.  lib,  3.  and  U  i.  Code  de 
haer.  ins*. 

(13)  See  Ayliffe,  book  3,  lib.  25.  vacantia  mortuorum 
bona  tunc  3d  fifcum  jubemus  transferrin  fi  nullum  ex  qua- 
libet  fanguinis  linea  vel  juris  titulo  legitimum  reliquerit  in- 
teft?itus  h^eredem.  But  the  treafury  was  barred  by  non 
claim  during  four  years,  and  in  feveral  excepted  cafes  did 
not  come  in  at  all ;  the  church  being  preferred  if  the  de* 
ceafed  had  been  a  clergyman,  and  any  corporation  if  he  had 
been  a  member  thereof, 

(14)  The  alterations  by  him  made  will  come  properly 
under  the  head  of  Public  Wrongs.  It  is  worthy  of  the 
civilians  obfervation,  that  with  us  the  goods  of  traitors  and 
felons,  &c.  &c.  found  within  the  admiralty  jurifdidlion,  are 
droits  or  perquifices  of  the  admiralty  j  fo  are  wrecks,  jet- 
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other  caufes  of  forfeiture  enumerated  hv  the 
Englifli  law,  the.  moil  remarkable  are  lapfe, 
fimony,  and  bankruptcy.  ^ 

The  right  of  lapfe  having  been  eftablifhcd  about 
the  time  of  the  council  of  Lateran,  as  late  as  the 
reign  of  our  Henry  the  Second,  of  courfe  is  un- 
noticed  by  the  Imperialifts,  and  the  law  of  fimony 
muft  be  traced  through  the  .provifions  of  a  dif- 
ferent jurifprudence,  that  of  the  canonifts(l5). 

Bankruptcy. — ^This  title  is  noticed  in  the.  3d 
book,  2.6th  title  of  the  Inftitutes,  under  the  name 

fan,  flotfan,  ligan,  derel^£ls,  and  deodans,  not  granted  to 
the  lords  of  manors,  or  others  ;  and  fo  are  all  the  goods  of 
the  kihg's  enemies  taken  without  commiffion,  or  found,  or 
by  accident  brought  within  the  admiralty  commiiEbns.  See 
Comyn's.  Admiralty,  D.  and  the  pafes  there  referred  to. 
There  have  been  of  late  fome  important  queftions  refpedl-" 
ing  the  droits  of  admiralty  in  Ireland,  which  are  not  yet 
decided. 

(ij)  The  common  law  of  England  has  not  confidered 
fimony  in  the  light  of  a  fpiritual  crime  (under  which  con- 
fideration  it  has  left  it  to  ecclefiaftical  cenfures)  but  merelr 
as  the  fource  and  caufe  of  invalidating  agreements  tainted 
by  it.  The  ftatute  law,  however,  of  that  country,  has  by 
provifions,  not  yet  imtroduced  into  Ireland^  impofed  pecu- 
niary penalties  on  the  parties  concerned  in  fuch  corrupt 
agreements ;  the  ecclefiaftical  courts  in  punifliing  it,  are 
guided  by  the  canon  law  as  far  as  received  in  thefe  coun- 
tries, but  the  limits  of  this  reception  do  not  feem  to  be  ac-' 
cur'ately  afcertained ;  for  inftance,  whether  they  extend  to 
rejignationsy  has  been  lately  made  a  queflion  in  Ireland. 
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of  Ceflio  Bonorum.  Bankruptcy,  Uirough  vice  or 
folly,  was.  declared  infamoas  and  generated  in- 
famy at  Roige ;  and  fraudulent  alineations  to  pre- 
vent its  effefts,  and  attempts  of  debtors  to  defeat 
their  creditors,  were  guarded  againft  by  provifions 
which  may  be  found  in  the  forty-fecond  book  of 
the  Pandefts,   8.  10. 

All  perfons  who  became  infolvent,  and  fraudu- 
lently concealed  or  abfented  themfelves,  became 
bankrupts  at  Rome,  whether  traders  or  not ;  they 
were  called  decoftores,  and  the  method  of  projr 
ceeding  againft  them  is  pointed  out  in  the  forty- 
eighth  book  of  the  Pande6ls,  17.  5.  If  they  be- 
came bankrupts  through  their  own  vice  or  folly, 
they  were  expelled  from,  the  college  of  merchants, 
and  not  fuffered  to  trade  again.  Bankrupts  from 
riotous  living  were  put  to  hard  labour  for  their 
<;reditors,  and  knavifh  bankrupts  concealing  their 
elFefts  were  punilhed  with  death.  If  Bankrupts 
became  fo  by  real  misfortune,  on  delivery  of  their 
effefts,  the  debts  to  anfwer  which  ihey  were  not 
adequate,  were  poftponed  ;  but  the  fruits  of  their 
future  induftry  remained  always  liable  (16). 

(i6)  Not  the  whole  fruits,  but  as  much  as  they  were 
able  to  pay  j  fee  4th  book  of  the  Inftitutcs,  6.  40.  What 
merit  (hould  be  allowed  to  the  framers  of  our  bankrupt 
laws,  will  be  evident  on  perufal  of  the  text  above,  and  how 
little  their  invention  was  put  to  the  rack,  having  the  Ro- 
man law  before  their  eyes,  from  which  they  borrowed  al- 
mbft  every  idea.  See  AylifFe,  347.   , 
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Alienation. — I  fliall  here  cotifider  wha  might 
alien,  and  to  whom  ;  \t^h*at  things  were  unalien- 
able^ and  how  si  man  might  alien. 

All  perfons  tni*ght  alien  their  iM-o^rty  who  were 
not  under  fame  fpecial  difilbflity  created  by  the 
kw ;  thefe  difabilities  therefore  are  the  chief  mat- 
ter for  our  confideration.  The  eighth  divifion  in 
the  fecond  book  of  the  Inftitutes  he^ts  this  title, 
Quibus*  Alienare  Licet  vel  non  Licet,  It  begins  with 
the  hufband,  who  could  not  alienate  lands  which 
came  to  hiiti  in  right  of  his  wife  as  a  marriage 
portion ;  and  then  proceeds  to  mention  the  mort- 
gagee, who,  though  not  owner  of  the  pledge,  may 
fell  it,  and  the  minor,  who,  though  mailer  of  his 
fortune,  cannot  alienate  any  part  of  it  without 
the  confent  of  his  guardian.  This,  however,  is  a 
very  imperfeft  enumeration  of  the  perfons  for-- 
bidden  to  alifen  by  the  civil  law,  for  we  muft  add 
ideots,  lunatics,  prodigals,  perfons  baniflied  dur- 
ing their  life,  heretics,  and  traitors  (17).-  Aliens 
appear  to  have  been  under  almoft  eveiy  difability 
known  among  us,  until  Antoninus  communicated 
the  jus  civitatis,  to  all  the  inhabitants  of  the 
empire. 

Things  facred  and  religious,  and  in  general  all 

(17)  See  Pande£ts  36.  5.  15.  that  condemned  perfons, 
after  fentence,  could  not  aliene.  Ideots,  infants,  perfons 
attainted  of  treafon  or  felony,  are  prohibited  to  aliene  by 
ourlaw« 
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things  7Wt  in  cdnunerce,  atid  the  goods  and  pro- 
perty of  the  church,  and  the  croti^n  lands,  could 
not  be  alienated  (18)  ;  and  the  civil  law  was  par- 
ticularly carfful  to  prevent  what. we  call  cham- 
perty, by  forbidding  things  litigious  to  be  alie* 
nated,  (meaning  by  things  litigious,  thofe  about 
whofe  property  there  was  any  difpute)  during  the 
time  of  the  conteft. 

As  to  the  piodefe  of  transferring  property,  the 
iludent  muft  not  expeft  to  find  precedents  of  con- 
veyances as  he  would  in  the  common  laMyer's 
library,  nor  has  the  imperial  law  gone  into,  a 
detailed  account  of  different  fpecies  of  deeds  in 
the  manner  purfued  by  Mr.  Juftice  Blackftone ; 
but  it  is  faid  in  general,  that  things  muft  be  trans- 
ferred by  delivery,  and  diftinguiflied  delivery  into- 
true  and  feigned.    • . 

True  delivery  Ayas.  handing  over  the  thing  if 
moveable,  and  giving  poffeflion  of  it  if  immove- 
able. Poffeffion  of  part  might  be  given  in  the 
name  of  the  whole,  and  by  proxy,  as  well  as  by 
the  owner  himfelf  (19).  Feigned  delivery  was 
-when  the  intention  of  the  teftator .  being  fuffici- 

,  (i8)  If  it  came  to  the  church  from  a  private  donor,  it 
might  be  alienated  from  neceility  to  pay  the  debts  of  the 
church.  See  Nov^  7.  de  non  alienandis  rebus  ecclefiafticis : 
as  to  crown  lands.  See  Code  ii.  b.  2.  ,  The  meaning  of 
things  not  in  commerce  has  been  explained  before. 

(19)  See  Inft.  2.  i.     Dig.  41.  2.  3. 
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eatly  expreffed,  a  folie»in  delivery  -was  -fuppofec^ 
though  not  actually  made,  which  fi&ion  was 
peculiarly  neceffary  in  paffing  incorporeal  eftates. 
Thus  a  feigned  delivery  might  be  ^ade  by  de- 
livering a  deed  Containing  the  defcrfption  of  the 
thing  intended  to  be  conveyed  (20).*  Thu«  de^- 
Jivery  of  the  keys  gave  a  poffeffory  right  to  il 
lioufe,  and  even  verbal  delivery  of  the  px>ireffiou 
of  lands  at  a  diftance,  if  within  view,  was  a  good 
del  i  very  of  them  (21). 

The  private  \^ritten  inftruments,  chiefly  noticed 
by  the  civil  law,  are  cautioy  a  note  or  bill  for 
money  received ;  apocha,  the  creditor's  receipt  or 
acquittance  on  the  debt  being  paid ;  anfapochay  a 
tenant's  acknowledgment  that  he  had  paid  rent  to 
a  landlord,  feemingly  intended  for  the  fame  pur- 
pofe»  with  our  attornment ;  Uteres — letters  com- 
mendatory, teftimonial,  or  credential ;  chirogra-- 
phuj    which  may  be  compared  with  deeds  poll ; 

(20}  This  efFed  of  deeds  in  the  Roman  law  is  particu^' 
larly  recognised  in  Code  ^.54.  i.  where  they  are  called 
inftrumenta. 

(21)  Dig.  41.  2.  18.  2.  it  was  called  the  ii£iiobreVis.  tna» 
tiusf  if  goods  being  already  in  a  man's  poiteflion  as  a  pledge 
or  loan)  were  afterwards  given  or  fold  to  him  \  if  the  thing 
was  (hewn  at  a  diftance,  it  was  delivery  longa  manu*  If 
fome  token  was  delivered,  as  a  key  or  a  deed,  it  was  called 
fjrmbolical.  But  upon  fymbolical  deliveries  fee  the  di^la  of 
Lord  C.  in  Ward  and  Turner,  ad  Vefcy. 

VOL.  I.  d 
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and  ,Jyngraphaj    which    anfwcred   to    deeds   in- 
dented (2fi). 


(22)  Syngrapha  are  mentioned  by  Cicero  and  Plautus ; 
in  the  latter,  though  poetical  authority  may  not  be  very 
good  in  fuch  cafes,  is  one  of  the  few  precedents  of  them 
-banded  down  to  us.  Chirographa  are  fpoken  of  by  Juvenal. 
As  tofa&a  for  deeds,  and  dimijjio  terrarum  for  a  leafe,  they 
9re  phrafes  of  modern  corrupted  latinity. 
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OP  TITLE  BY  GIFT,  INTER  VIVOS,  MORTIS  CAUSA, 

AND  PROPTER  NUPTIAS. 

trlFTS  were  by  the  Romans  diftinguiflied  into 
proper  and  improper.  The  ptoper  gift,  or  donatio 
inter  vivos,  was  when  one  out  of  mere  liberality, 
and  urged  by  no  other  motive,  bellowed  any  thing 
tippn  another.  The  improper,  when  his  liberality 
was  urged  by  the  profpeft  of  death,  or  elicited 
by  reafon  of  marriage. 

The  ftudent  will  be  furprized  to  find  the  civil 
law  elaborate  and  prolix  on  the  fubjeSi  of  gifts 
inter  vivos,  which  by  ours  are  little  noticed,  or 
confounded  with  grants ;  but  I  fliould  think  hi3 
time  mifpent  in  examining  this  head  further  than 
to  note  the  following  particulars  (1). 

Gifts  were  revocable  for  three  caufes  only  (2). 

Firft.  Where  the  gift  was  inofficious,  viz..  de- 
priving the  next  of  kin  of  their  equitable  ihare. 

*  •» 

'  (i)  He  may  compare  thefe  gifts,  however, '  with  ouf 
voluntary  fettlements,  or  gratuitoas  bonds^    '"; 

.  (2)  With  us,  a  gift  abfbJutely  made,  without  providing 
a  power  of  revocation,  cannot  be  recalled  \  but  f^'Che  caiii, 
of  Naldrcd  v.  Gilhanj,  i  P.  Wms.  577, 

a  S 
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Secondly,  For  ingratitude  to  the  giver,  the 
degree  of  which  however  was  not  left  to  be  de- 
termined by  fancy,  but  afcertained  by  law,  and 
limited  to  nve  inftances,  viz.  defamation  of  the 
chara£ler,  or  alfault  of  the  perfon  of  the  giver, 
ihares  againft  his  life,  injury  to  hif  property,  or 
refu&l  to  fulfil  agreements  entered  into  at  the 
time  of  the  gift.  See  Code  8,  5  b.  10. 
.  Thirdly^  If  the  giver  afterwards  happened  to 
have  children  (3). 

If  tb«  gift  exceeded  the  value  of  five  hundrecl 
crowns,  it  mull  have  been  publicly  regiftercd  at 
the  time  of  the  gift  made  (4),  with  certain  excep- 
tions mentioned  in  the  eighth  book  of  the  Code, 
among  which  were  gifts  made  by  the  Eniperor,  or 
to  him,  but  latterly  the  conduits  of  his  liberality 
were  confined  to  public  inftrumeuts,  fubfcribed 
with  the  royal  fignature.  and  attefted  by  witnefles. 
Perfons  doating,  madraeni  prodigals,  and  minors, 
were  not  capable  of  making  gifts ;  nor  perfons 
born  deaf  and  dumb,  nor  n^arricd  perfons  to  each 
other,  as  we  have  noticed  before  in  the  chapter 
on  marriage;  a  fon,  under  the  father's  power, 
was  not  capable  of  receiving  a  gift  to  his  own 

(3)  Copipare  with  this  provifi^  th^  ;irarious  cafes  in  our 
report  books^  refpedliog  revocation  of  wills  by  marriage,  or 
the  bfrth  of  a  child. 

(4)  Code  8.  54^  27.  here  is  one  inftance  of  a  public 
fegtftrjr  of  deeds  9tt  Romes  in  France  thif  law  was  the  £u|ie* 
GiOQRVeg. 
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ufe,  for  he  could  only  take  for  th^fath«*s  benefit: 
things  facred  or  public  could  not  be  made  tbi 
ful)je6i  of  a  gift,  nor  could,  as  it  Aould  feem, 
contingent  rights.  See  8  lib.  Code  24,  39,  an^ 
42,  of  the  Paudefts. 

DONATIO  MORTIS  CAUSA.  The  fevehth 
title  of  the  fecond  book  of  the  Ihftitutes,  and  the 
fixth  chapter  of  the  thirty-ninth  book  of  the  Pan- 
defts,  have  for  their  fubjefts  donationes  mortis  caii/a, 
iind  are  to  be  particularly  recommended  to  th* 
{Indent's  perufal.  The  definition  given  in  the 
latter  is  this:  mortis  caufa  donatio  e/?,  cum  quis 
magis  habere  fe  vulty  quam  eum  cui  donat,  inagif^ 
que  cum  qui  donate  quam  hceredem  fuum  (6).  It 
then  enumerates  three  fpecies  of  thefe  donations, 
one  induced  by  no  apprehenfion  of  prefent  danger, 
but  merely  by  the  general  confideration  of  mor- 
tality ;  another  when  a  perfon  apprehending  im-^ 
minent  danger  fo  gives,  utjiatifn  fiat  acdpientis ; 
the  third,  when  any  one  induced  by  danger 
does  not  give  fo  that  the  property  fliould  pafi 
at  the  time,  but  only  when  death  ihall  havj 
followed,  tunc  demum  cum  mors  fuerit  fecuta; 
and  it  obferves^  that  thefe  inducements  may  be 
T)ot  only  ill  health,  but  impending  danger  from 
an  ei^emy,  from  robbers,  or  from  the  band  qf 
power,  pr  a  projefted  journey,  or  voyage,  or  even 

(S)  It  gives  as  an  infts^ce  the  gift  made  by  Tflef^ashut 
tQ  Pirceus,  in  Homer.  QdyiTey,  book  |^« 
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:'wearin^fs   of  life,    occafioned    by    extreme    old 
zge  (6). 

The^Ii)fti|iates,  without  making  this  triple  divi- 
J0on  of  fuch  donations,  preface  the  fame  general 

(t)  In  Ward  and  Turner,  2  Vefey,  431.  Lord  Chan- 
cellor Hardwicke  takes  notice  of  the  three  kinds  of  dona- 
tiones  mortis  caufa^  and  thus  defcribes  them  :  The  firft  is  a 
donation  by  one  in  no  prefent  danger,  but  in  confideration 
of  mortality  if  he  died,  and  this  is  ftriftly  compared  to  a 
legacy,  for  the  property  was  to  pafs  at  the  death,  not  at  the 
ti.me  ;  the  fecond  kind  is,  where  the  property  pafled  at  the 
time  defeafible,  in  cafe  of  an  efcape  from  that  danger  in 
view,, or  of  a  recovery  from  that  illnefs;  the  third  was 
where,  though  he  was  moved  with  that  danger,  yet  not 
thinking  it  fo  immediate  as  to  veft  the  property  immediately 
irt  the  perfon,  he  put  it  in  pofleffion  of  that  perfon  as  an 
inchoate  gift  to  take  efFe£l  in  cafe  he  fliould  die. 
-  In  Tate  and  Hilbert,,  1793,  2  Vtky^  jun.  Hi.  the  Lord 
Chancellor  feems  to  underftand  the  two  firft  fpedes  in  a 
different  fenfe,  and  fays,  they  were  evidently  mere  dona- 
tions, and  according  to  a  note  which  I  took  in  Bilby  and 
Coulter,  in  the  exchequer  in  Ireland,  1791,  that  court 
fcemed  alfp  to  confider  the  two  former  as  in  faft  and  effe<9:, 
iSonations  inter  vivos.  The  truth  is,  the  Roman  lawyers 
!*eem  to  have  fallen  into  a  confufion  of  expreflion,  by  con- 
lidering- gifts  to  take  efFe6l  prefently  and  irrevocably,  as 
cJon3tiones  .mortis  caufa,  if  they  were  made  while  under  ap- 
prehenfion  of  danger  of  death.  To  corrQft  this  the  Dig. 
lib*  39'  ^*  ^7*  ^^ySj  ^^^  i^^  donetur  mortis  caufa^  ut  nullo 
cafu  revocetur^  mors  caufa  donandi  magis  ejl  quam  mortis  cafu 
donatio :  et  ideo  perinde  haberi  debet ^  ac  alia  quavis^  inter 
\fivt)S  donatio,  •  *  Ideoque  inter  viros  i5f  uxores  non  valet.  And 
Swinburne,  page'23, 'fays,  the  lafl:  kind  of  gift,  and  not 
the  firft,  is  that  which  is  compared  to  a  legacy,  but  the 
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definition  by  another  more  particular;  mortis 
caufa  donatio  ejij  quae  propter  mortis  fit  fufpici^nem 
cum  quis  itadomty  utjiquodhummitusj^bi  contiglffet 
haberet  is  qui  accipit ;  Ji  autem  fupervisijfct  is  qui 
doncpvit  reciperetj  vel  fi  cum  domtionis  pccnituijffit^  • 
out  prior  decejferit  isy  cui  donatumfit. 

The  Inftitutes,  therefore,  which  were  publifliedy 
after  the  Pandects,  feem  to  be  thus  particular  to 
prevent  the  confounding  abfolute  irrevocable- 
gifts,  though  made  under  apprehenfion  of  death, . 
'  with  donationes  mortis  caufa,  properly  fo  called.- 
Whether  delivery  was  neceffary  to  make  thefe 
gifts  mortis  caufa  good  and  valid,  was  a  queltion 
on  which  the  civilians  feemed  not  to  have  agreed, 
but  Lord  Hardwicke  has  reconciled  their  dif- 
ferent opinions  (7),  by  ihewing,  that  an  abfolute 
delivery  of  pofleffion  was  not  requifite  to  the  firft 
or  third  kind  of  gift  before  mentioned,  but  that 
in  the  fecond  cafe,  where  the  property  was  to  paf$ 
immediately,  it  was  required  (8). 

other  two  are  reputed  fimple  gifts,  if  the  giver  da  not  make 
exprefs  mention  of  his  death,  and  fo  they  cannot  be  re- 
voked. And  it  appears  from  Heineccius  Antiq.  lib.  %^.  tit. 
7.  fee.  19.  that  fome  gifts  that  were  irrevocable  were  at 
Kome  improperly  ranked  among  donatiopes  mortis  ^ufa. 

(7)  In  the  aforcfaid  cafe  of  Ward  v.  Turner^  2  Yefey, 
431,  in  which  caf<^,  fays  Mr.  Cox,  ip  thpfe  excellent  notes 
on  P.  Wms.  which  have  done  him  fo  much  honour,  all  diq 
law  upon  the  fubjeft  of  donations  mortis  caufa  is  colle£led. 

.    (8)  But  by  the  civil  law,  as  received  or  allowed  in  Eng-i 
la^id,  and  confequently  by  the  law  of  England,  fays  hovi 
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..Allpetfbns  were  capable  of  receiving  *«atioiH. 
rUDrtis  caufa,  that  were  capable  of  receivimg  lega^ 
dies ;  and  h^who  mi^bt  make  a  tefiament^  alight 
Qllb  ms^e  a  ddndtiOA  morlis^  paufa ;  and  a  filiu» 
fateUias>  w.ho  could  not  make  a  teftament,  even 
with  the  cohfent  of  his  father,  could  make  a 
donatio  niorti^  cau(K,  his  father  permittfng. 

It  was  neceflary  to  mention  at  the  time,  that 
t>be  gift  was  itiade  in  contemplation  of  danger  or 
<rf  death :  it  muft  alfo  have  been  made  in  the 
pfefenee  of  five  witnefles  (9) ;  but  it  was  not  cflenr 
tSal  that  it  fliould  have  bfeen  made  in  the  donor's 
laft-  illnefs  ( 10).  The  prefence  of  the  donee  feems 
to  htsve  been  necelfary,  from  Dig.  39.  6^  38.  (11). 

Chancellor  in  the  fame  cafe,  delivery  is  ncccfliry  to  make 
good  a  donation  mortis  caufa ;  and  flnce  delivery  is  neceiW 
liiry,.  Off  courfe  th^  thing  muft  be  capable  of  delivery,  and 
<jueftions  which  have-natur^ly  arifen  in  our  law  are,  whether 
there  has  been  a  fufficient  deliveiy  or  not- 

(9)  This  is  not  requilite  with  us. 

'  f  10)  This  appears  to  be  eflential  with  us,  and  is  ex- 
prefsly  faid  to  be  fo  in  Blount  and  Burrow,  546.  i  Vcfey, 
Jun.  and  in  Millar  and  Millar.  3  P.  Wms.  356. 

(11)  Jt  is  there  faid,  mortis  caufa  donaturquod  pngfens 
prafenti  dat ;  and  the  matter  of  the  rolls,  in  Lawfon  and 
Lawfon,  and  I  P.  Wms.  doubts  whether  that  be  not  the 
cafe  with  us.  But  it  does  not  feem  to  be  neceffary,  by  the 
determination  in  the  cafe  of  Drury  and  Smith,  1  P.  Wnls. 
and  by  what  was  faid  in  the  court  of  exchequer  in  Ireland, 
in  Biiby  and  Coulter  in  1791,  according  to  a*  note  I  took 
nt  the  rimej  of  which-  c^c  a  much  refpefted  friend,  Mr* 
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In  the  donation  mortis  caufa,  ftriftly  fo  called, 
the  hufband  could  give  to  the  wife  (12)  ;  I  have 
Ti6t  found  any  mention  in  the  civi  law  of  tlic 
impoffibility  of  annexing  any  condition  to  tlie 
gift  (13),    nor  any  difquffion  of  the  difiin6lions 

llidgeway,  has  given  a  report  in  ^  note^  to  his  editioa  of 
Reports  of  Cafes,  in  the  time  of  Lord  Hardwicke, 

Heineccius  Antiq.  lib.  2*  tit.  7.  obfervQSy  that  fome  ab^ 
folute  irrevocable  gifts  bad  been  claiTed  und^r  dooi^iones 
mortis  caufa. 

(12)  So  he  can  with  us,  Lawfon  and  Lawfon,  x  P, 
Wms.  441. 

(13)  No  condition  can  be  annexed  to  \t  according  to  our 
law,  otherwife  a  teftaqpientary  difpofition  might  be  grafted 
upon  it,  and  the  ftatute  of  frauds  evaded ;  in  the  cafe  of 
Lawfon  and  Lawfon,  the  mafter  of  the  rolls  declares,  thaf$ 
no  fuch  gift,  though  in  nature  of  a  legacy,  heed  be  pifoved 
in  teftampntary  form,  it  operating  as  a  declaration  of  tru^ 
upon  the  executor.  On  the  impoflibility  of  annexing  any 
condition  to  a  donatio  mortis  o^ufa,  refted  the  determina- 
tion of  the  court  of  exchequer  in  Ireland,  in  179X,  in  the 
cafe  of  Bilby  and  Coulter,  in  which  the  fuperior  kucwvledge 
of  the  imperial  law,  poffefl^d  by  the  gre^^t  and  able  judgl? 
who  prefides  on  that  bench)  was  fo  eminently  confpicuous. 

For  what  things  are  fo  capable  of  delivery  with  us,  aiH) 
for  other  queftions  r^fpeAing  donations  mortis  caufa^  fetf 
Ward  and  Turner,  %  Vefey  431.  Lawfon  and  Lawfon^ 
1  P,  Wms.  441.  Drury  and  Smith,  i  P.  Wms.  404.  Miln 
lar  and  Millar,  3  ?•  Wms.  356.  Snellgrave  v.  Baity,  gp 
Atkyns,  314.  S.  C.  Ridgeway's  cafes  in  Lord  HardHVicl;e^i 
time,  and  Bilby  v.  Coulter,  in  his  note  thereon.  Jonesfand 
Selby,  Prec.  in  Chan.  3Q0.  Tate  and  Hilbert,  2  Vifey^ 
^jun.  III.  a  bond^  bill,  or  note,  payable  to  bearer,  is '^ 


2«6  OF  THE  JllGHTS         [Book  ir, 

between  things  capable  or  incapable  of  delivery 
in  this  mode  of  giving. 

Though  afiler  a  long  conteft  among  tfee  Roman 
lawyers,  whether  thefe  donations  partook  moft 
of  the  nature  of  gifts  or  legacies,  it  was  fettled 
in  the  Inftitutes,  2  lib.  6.  7.  that  they  ihould  be 
ad  exemplumlegatorumredaQce  per  omnia  \  yet,  fays 
AylifFe,  they  differed  from  legacies  in  the  follow- 
ing refpe6ts. 

Firft,  as  we  have  faid,  a  Alius  familias,  though 
he  could  not  bequeath  a  legacy,  could  make  a 
donatio  mortis  caufa. 

Secondly,  Thefe  donations  were  fometimes 
delivered  by  the  perfon  in  his  life  time,  fome- 
times by  his  heir,  but  the  legacy  always  by  the 
heir. 

Thirdly,  The  donee  was  obliged  to  render  an 
account  of  his  poffeflion,  not  fo  the  legatee. 
AylffFe,  p.  332. 

DONATIO  PROPTER  NUPTIAS.  The  do- 
natio propter  nuptiaSy  was  a  fecurity  given  to  the 
wife  for  the  return  of  the  fortune  flie  brought 

good  fubje£t  of  a  donatio  mortis  caufa.  But  not  other  pro- 
mifibry  note  or  bill  of  exchange.  Delivery  of  receipts  for 
South  Sea  annuities  not  fufficient,  Ward  and  Turner. 
There  tan  be  no  fuch  d6nations  of  fimple  contra£t  debts,  or 
arrears  of  rent,  becaufe  there  can  be  no  delivery,  faid  by 
L.  C*  in  fame  cafe. 

In  Tate  v.  Hilbert,  Lord  Chancellor  is  made  to  doubt, 
whether  want  of  delivery  might  not  in  fome  cafes  be  fup'* 
plied  by  deed  or  writing,  thougjh  it  cfuld  not  by  parol, 
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with  the  hufband,  or  of  an  equivalent  to  it,  ia 
cafe  flie  furvived  him,  or  if  they  iliould  be  iepa- 
rated  during  life.  It  has  been  compared  to  a 
jointure,  to  which  it  bears  fome  refemblance,  as  be- 
ing given  in  confideration  of  the  fortune  brought 
with  her ;  her  fortune  either  proceeded  from  her- 
felf,  her  mother,  or  fome  other  pe^bn,  and  was 
called  dos  adoentitia ;  or  from  the  father,  or  fome 
of  the  paternal  line,  in  which  cafe  it  was  called 
profeclitia :  no  part  of  it  by  law  furvived  to  the 
hulband,  not  even  though  there  were  children 
by  the  marriage,  though  cuftom  feems  fometimes 
to  have  fuperceded  law  in  this  refpe6i;(14).  I 
fpeak  of  the  courfe  of  law  where  no  fpecial  fettle- 
ment  or  agreement  had  taken  place.  The  huf- 
band's  power  over  her  property  much  refembled 
that  which,  our  law  gives  him  as  to  a  wife's  real 
eftate  where  no  fettlement*  The  hufband  re- 
ceived the  profits,  but  could  not  alienate  it  if 
immoveable  (15).      If  it  confifted  of  moveables, 

(14)  At  one  period,  if  the  hufband  furvived,  the  dos  pro- 
fectitia  reverted  to  the  father,  the  dos  adventitia  remained 
with  the  hufband. 

(15)  Her  lands  he  ^ould  not  alienate,  not  her  lands  in 
the  provinces,  for  no  claim  of  ufucapion  could  be  fet  up 
there,  and  an  exprefs  law  forbade  that  title  to  be  fet  up 
aganifl  her  in  Italy,  againft  the  fundus  dotalis  Italicus. 
With  her  confent  her  lands  in  the  provinces  might  have 
been  alienated,  until  Juflinian  having  extended  the  right  of 
ufucapion  to  the  pradia  provincialia,  the  legal  prohihitloa 
of  alienation  was  at  the  fame  time  extended  to  provincial 
efiates. 
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the  interefts  of  commerce,  and  the  neceflity  of 
difpoling  of  periihable  goods,  permitted  his  aliena- 
tion of  it,  ttKcepting  her  paraphernaliay  but  he 
muft  make  good  the  value  to  her,  and  to  prevent 
any  injury  from  fuch  difpofition,  that  part  of  his 
eftate  'included  in  the  donatio  propter  nuptins, 
which  we  may  call  his  fettled  eftate  (and  which 
was  always  of  the  fame  condition  and  quantity 
with  her  portion)  could  not  be  alienated  or  mort- 
gaged  by  him,  even  with  her  confent,  unlefs  in 
fome  fpecified  cafes  of  extreme  neceflity,  or  un- 
lefs another  eftate  of  equal  value  was  to  be  fettled 
hi  lieu  of  it  ;  and  as  a  further  protection  to  her, 
befides  this  fpecific  fecurity^  flie  had  a  general 
lien  on  all  his  property  to  the  amount  of  her  por- 
tion, and  was  preferred  to  all  other  incumbrances, 
even  though  of  pi*ior  date  (16);  4ttd  if  he  became 
impaired  in  fortune,  the  wift  might,  even  during 
htt  marriage,  feize  her  portion  or  feciirity,  or 
bring  an  action  for  it(l7)- 

But  though  the  donatio  propter  nuptias  was  her 
fecurity,  yet  ihe  was  not  put  in  poffeffion  of  it. 
The  hulband,  during  marriage,  recefved  the  rents, 
intcreft,  or  other  profits,  both  of  the  eftate  by 
Jiim  fettled,  arid  alfo  of  her  dos  or  portion,  be- 
caufe  he  was  to  be  at  the  neceliary  charges  of  the 

(i6)  S^e  Code  5.  13.  36. 

(17)  Compare  this  with  the  a£l  of  parliament,  5  Geo.  II* 
i^h.  4.  I/dand, 
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j^narriage  (late ;  he  was  to  maintain  her  though 
flie  brought  no  portion  (18). 

We  have  obferved,  that  though  the  property  of 
the  dos  was  not  trq,nsferred  to  the  wife,  ydt  the 
]>rofits  of  it,  as  well  as  of  the  donatio  propter  nup- 
tias,  were  received  by  the  hulband  during  mar- 
riage. But  all  her  property  need  not  be  contained 
in  the  dos,  part  of  it  might  be  kept  back,  which 
was  then  called  her  paraphernalia  (19)  ;  her  goods 
therefore  were  dotaliiia,  of  which  the  hulband  had 
the  ufe  and  adminiftration,  and  par'aphernaliay 
from  para  and  pherne  over  and  above  her  dowry. 
The  paraphernalia  included  property  of  different 
kinds,  and  were  not,  as  with  us,  confined  to 
wearing  apparel,  jewels,  and  other  ornaments, 
and  thefe  paraphernalia  flie  might  ufe  and  alien 
^t  plcafure,  without  the  hulband's  confent,  and 
bring  aftions  in  her  own  name,  or  in  the  name  of 
her  huiband,  for  the  recovery  of  them  (20). 

(i8)  Of  courfe  he  was  liable  to  her  debts  for  neceflaries. 
The  dos  might  be  given  before  or  after  marriage*  The 
father  might  be  forced  by  the  magiftrate  to  give  a  portion 
with  his  daughter  according  to  his  eftate  and  ability.  See 
Pande£ls,  23.  2.  19. 

(19)  Even  all  ihe  acquired  was  his^  quodcunque  ecqUiri'*. 
hat.    See  Heineccius  Rom.  Antiq.  lib.  i.  tit.  10.  fee.  I. 

(20)  Our  law  differs  confiderably  both  in  the  meaning  of 
paraphernalia,  as  appears  above,  and  alfo  in  the  extent  of 

.  the  life's  power  over  them.  They  are  with  us  oonfidered 
as  the  hufband's  goods,  ufed  by  the  wife,  and  to  which  (he 
becomes  entitled  at  his  death,  over  and  above  her  jointure 
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or  dower  ;  the  hufband,  though  he  cannot  devife  them,  tnsty 
fell  or  give  them  away  during  his  life  j  and  though  after  hi^ 
death  they  are  liable  to  his  debts,  if  his  perfonal  eftate  is 
exhauiled,  yet  Ae, widow  may  recover  the  value  from  the 
heir.     See   i  P.  Wms.  730.    2  Atks.  642.    3  Atks.  394. 
2  Atks.  77  &  104.     I  Atks.  440.    I  P.  Wms.  729.     2  P. 
Wms.  79.  544. 

Where  a  hufband's  perfonal  eftate  is  not  fufficient  to  pay 
his  debts,  the  wife  cann9t  fet  up  any  claim  to  jewels,  rings, 
pictures,  drefllng  plate,  and  other  trinkets  given  her  before 
marriage.  jRidout  v.  Lord  Plymouth,  z^  Atks.  f  04. 


(     1^70    ) 


CHAPTER  X. 


OF  TITLE  BY  LAST  WILL  OR  TESTAMENT, 

1  H  E  property  left  by  any  perfou  at  his  death, 
muft  either  revert  to  the  C9mmon  ftock,  or  fome 
individual  muft  be  pointed  out,  who  has  or  fliall 
have  a  right  to  fucceed  to  it  This  right  of  fuc- 
ceflion  is  of  two  kinds :  the  firft  is  called  legal  fuc- 
ceffion,  when  the  property  defcends  in  the  family 
according  to  the  order  of  proximity  (1).  The  fe- 
cohd,  teftamentary  fucceffion,  when  that  exaft 
order  doth  not  prevail,  but  the  eftate  of  the  de- 
ceafed  is  tranfmitted,  according  to  his  will  and 
pleafure,  within  certain  reftraints  however,  and 
limitations  fet  by  the  law. 

(i)  As  the  origin  of  property,  according  to  Blackftone, 
is  occupancy,  it  muft  terminate  with  the  life  of  the  occu* 
pant,  unlefs  continued  in  civil  fociety  by  the  legiflature. 
If  the  legiflature  did  not  interfere,  the  neareft  of  kind,  as 
being  about  his  perfgPi  would  naturally  become  the  next 
occupants. 
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The  legal  ordinary  fuccellxon  is  the  rule,  the 
•  teftamentary  the  exception  (2) ;  and  this  excep- 
tion is  feldom  admitted  in  the  firft  ilages  of  go- 
vernment, sflid  the  firft  periods  of  fociety.  It  re- 
quires fome  time  and  reflection  to  accuftom  a 
people  to  fuch  a  power  as  that  of  difinheriting, 
cither  totally  or  partially,  the  heir  of  blood— the 
natural  heir. 

A  teftament  is  thus  defined  by  the  Roman  law: 
Voluntatis  nqfirce  jufta  fententia  de  eo,  quod  quis 
poji  mortem  Jit^ri  velit.  It  was  of  two  kinds — a 
teftament  ftriftly  fo  dialled,  and  a  codicil:  the 
cffential  difference  between  which  was,  that  the 
fanner  appointed  a  hcere^^  commonly  called  the 
hasres  faHus  (who  comprehended  our  two  cha- 
lafters  of  devifee  and  executor),  the  latter  did 
not  (3). 

(2)  Therefore  defcents  fhould  be  confidered  before  wills^ 
as  I  have  done  in  imitation  of  Blackftone  and  the  Englifli 
taw,  and  in  conformity  with  the  opinion  of  Mr.  Gibbon^ 
though  in  deviation  from  the  civil,  and  from  the  order 
of  Juftinian's  Inftitutes.  The  re^fon  given  for  the  con- 
trary order  by  the  civil  law,  and  approved  by  Heincccius, 
is,  ^am  diu  fuccejfor  a  tejiamento  fperetury  ab  intefiaU 
haredibus  locus  non  datur  \  a  reafon  more  whimfical  than 
fatisfa<Jlory» 

(3)  We  ufc  codicil  in  a  different  fciife,  as  an  appendage 
to  a  laft  will  pr  teftament,  and  do  not  attend  to  the  diftinc« 
tion  abov^ :  teftaineQt  (where  it  is  a  ^iftingi^i^ing  name) 
meaning  with  u$  a  wiU  of  peribn^l  eilat^» 
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,  Teftaments  were  cither  folemn  or  unfolemn  (4) : 
the  latter  \vere  alfo  called  privileged  teftarnentSy 
^nd  both  the  one  and  the  other  might  be  either 
written  or  nuncupative,    • 

SOLEMN  TESTAMENTS].  So  unnatural  and 
contrary  to  all  principles  did  it  feeni  at  firft  to  the 
people  of  Rome,  to  difinherit  the  heir  of  blood 
either  totally  or  partially,  that  in  the  early  ages 
of  their  ftate  it  could  not  be  done,  but  by  an  exr 
prefs  law  (5).  One  law,  that  of  defcent,  could 
only  be  counterafted  by  another,  that  of  wills ; 
the  people  were,  therefore,  folemnly  interrogated 
in  the  Comitia  Calata^  whether  they  chofe  to  ratify 
a  will ;  if  they  did,  it  became  legal  (6). 

With  the  twelve  tables,  the  power  of  tranf- 
mitting  property  by  w  ill  began,  and  they  gave  to 

(4)  Our  devifes  of  real  eftate  may  be  compared  to  the 
folemn  wills  of  the  Romans,  on  account  of  the  folemnities 
prefcribed  by  our  ftatutes  of  frauds;  and  our  wills  of  per- 
fonal  eftate  (as  not  requiring  the  legal  precautions  of  the  fta- 
tute),  to  their  unfolemn  teftaments  \  but  a  perfect  analogy 
will  by  no  mean$  hold.  For  inftance,  devifes  of  land  do 
not  appoint  an  heir,  nor  create  a  reprefent^tion,  nor  make 
the  devifee  ftand  in  the  place  of  devifor,  as  to  all  debts,  and 
therefore  differ  widely  from  Roman  wills. 

(5)  There  was  one  exception  from  neceffity  entitled  the 
mode  in  proQtnSiu,  Coriolanus  found  his  army  declaring  to 
each  oth§r  their  wills,  on  the  eve  of  a  battle,  with  their 
garments  tucked  up }  that  is  in  procinSfu^  Plutarch's  Life 
of  Coriolanus* 

(6)  From  hence  the  principle  tejiamenti  fa^ionem  ejp 
juris publici.    See  Heineccius  on  the  Inft.  l6i,  ' 

VOL.  I.  T 
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every  paterfamilias  this  power  of  willing  (7),  but 
prefcribed  no  form. 

What  th^  wa^  tp  be  done?  The  twelve  tables 
had,  in  this  rcfpeft,  counterafted  the  firft  prin* 
ciples  of  law  and  the  moft  rooted  opinions,  or  per- 
haps prejudices  of  mankind  (8).  The  lawyers 
found  a  medium  (9);  they  confidered  wills  in  the 
fame  light  with  alienations  inter  vivos,  as  our  laws 
do  regard  wills  of  real  eftate,  and  introduced  cere-^ 

(7)  So  in  thefe  countries  a  right  to  devife  lands  was^iot 
a  common  law  right,  bi^t  founded  on  flsttutes,  as  is  faid  ii| 
the  cafe  of  Anfty  and  Dowfing;  but  in  Windham  and 
Chetwind,  a  cafe  equally  well  known  to  every  lawyer, 

1 1 J  Lord  Mansfield  obferving,  that  a  power  of  willing  ought  to 
|/|be  favoured,  and  naturally  follows  the  right  of  property, 
;  I  f  adds,  it  fubfifted  in  this  kingdom  before  the  concjueft,  an4 
.    '  till  ^bout  the  reign  of  Henry  the  Second,  when  it  ceafe4 
by  confequence  of  feudal  tenure,  not  from  any  exprefs  pro- 
hibition.    The  doftrine  of  ufes  revived  it—rthe  ft^tute  of 
ufes  again  accidentally  chccl5;ed  it-*this  occafioned  the  fta- 
pite  of  wills. 

(8)  Yet  one  would  have  fuppofed,  from  the  Rom^  prc- 
pofleffion  for  the  paternal  power,  that  their  prejudices  would 
have  inclined  the  contrary  way. 

Lord  Mansfield  has  obferved,  that  the  teftamentary  power 
over  property  is  more  reafonable  in  thefe  kingdoms  than 
ever  it  was  among  the  Greeks  and  Romans,  lince  by  reafon 
of  primogeniture,  and  other  exclufive  rules  of  dpfcent,  the 
fiicceilion  ab  inteftato  amongft  us  is  pot  fo  equal  and  uni- 
yerfal.as  among  thofe  people, 

(9)  Inveniendus  erat  color  ^  fays  fjeincccius,  quo  juris  anar 
fogia  ferveratur^ 
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ttonies  corrcfpotiding  tb  this  'fiftion ;  the  will  was 
faid  to  be  made  per  ses  et  libram ;  it  Was  a  fic- 
titious fale,  the  teftator  fold  the  p^erty  in  the 
prefence,  and  as  it  ihould  feem  with  the  approba- 
tion of  five  witnelfes  prefeht,  who  reprefented  fo 
many  claffes  of  the  Roman  people. 

There  was  alfo  an  antiftes, "  who  witneffed  their 
concurrence,  and  the  libripemlens,  who  weighed 
the  copper  money  given  for  the  imaginary  pur- 
chafe  by  the  familiae  emptor,  making  thenec<!ffary 
number  of  perfons  prefent  (befides  the  parties) 
feven.  The  familise  emptor  was  the  devifee  pt 
haeres  faclus.  He  paid  over  a  piece  of  money  to 
the  officer  who  held  the  balance,  to. be  paid  over 
to  the  teftator  ( 1  o). 

In  progrefs  of  time  the  praitors  (who  were  al- 
ways employed  in  Amplifying  and  foftening  the 
ftrift  and  harfh  requifites  of  the  ancient  laws)^  rati- 
fied a  more  fimple  form  of  teftament,  without  any 
fymbolical  fale,  or  rather  they  gave  the  bonorum 
pojjejjionem  according  to  the  teftament,  with  fome 
fimilitude  to  our  adminiftration  cum  tejiamento 
aniiexo. 

If,  then,  the  haeres  faftus  could  not  fet  up  the 
teftament  as  agreeable  to  the  ancient  forms,  he  ap- 
plied for  aid  to  the  pratorian  court  (11). 

(10)  The  praetorian  teftament,  fays  Heineccius,  was  iin« 
properly  fo  called,  becaufe  it  did  not  carry  with  it  th^  in^ 
heritance,  but  only  the  bonorum  pdffijionem, 

(11)  Among  fa vage  nations,  obferves  Mr.  Gibbon,  Want 
of  letters  is  imperfe^ly  fuppHed  by  the'ttfe  6f  vifibJe  figns, 
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.  ^\\  that  the  p^tor  required  was,  that  feven  wit- 
neffes  iliould  fet  .their  feals  to  the  will :  they  reprc- 
fented  the  ancient  6ve  wit  neffes  fuperadded  to  the 
antiftes  and  nhripendens. 

At  length,  new  imperial  conftitutions  having 
been  enabled,  teftaments  began  to  be  held  valid, 
avowedly  as  teftaments  (not  as  fales  or  alienations 
inter  vivos),  though  made  in  a  manner  different 
from  any  of  the  modes  above  mentioned,  if  m^^ 
by  perfons  capable  of  teflation,  and  of  things  ca- 
pable of  being  devifed,  according  to  certain  rules, 
^nd  with  certain  folemnities  borrowed  from  the 
ancient  rites,  partly  framed  out  of  the  Praetorian 
Edi6ls,  and  partly  ordained  by  the  Imperial  Cpnfti'* 
tutions(12).  From  the  ancient  law  was  derive^ 
the  neceffity  of  witaelTes— ?-and  their  prefence  at 
one  ^nd  thp  f^me  time  without  interval.  The 
number  of  thefe  witnelTes,  and  their  putting  their 
feals,  were  circunifiances  fixed  by  the  Prastoriaa 
£di6ls,  and  the  Imperial  Coniititutions  required 
tlie  fubfcription  of  the  wJtnefTes  and  of  the  tefta- 
tor:  Juflinian  hjmfelf  added  the  iieceffity  of  the 
deflator's  heir's  name  being  inferted  in  the  hand- 
writing of  tfie  teflator,  or  s^t  le^ft  by  the  wit-r 
neffes  Tl 3). 

like  a  pantomimed     Rome,  in  its  earlier  periods,  thoug}i 
not  in  a  favage  flate,  was  in  a  very  rude  one.     Imaginary 
fkle  was  ufed  among  them  in  alienations,  adoptions,  and  al^ 
•  moft  every  fpecies  of  change  of  property. 

(12)  Thefe,  if  followed,  rendered  all  application  to  the 
.  pX^toT  unneceiTary. 

(13)  Inft.  !•  lib.  2,  tit.  ip.  fee.  3  &  4. 
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I  fliall  now  proceed  to  analyle  and  difcufs  more 
particularly  thefe  requifites  in  the  form  and  manner 
of  making  teftaments,  pofiponing  for4:hait  purpofe> 
at  preferit,  the  confideration  of  who  could  make 
wills — of  what  they  could  be  made,  &c.  &c. 


FORM  AND  MANNER  OF  MAKING  SO- 
LEMN  WILLS  ACCORDING  TO  THE 
CIVIL  LAW. 

The  folemnities  required  were  either  internal  of 
external.  The  internal  was  the  appointment  of  au 
heir  whicji  was  of  the  effence  of  the  teftament,  and 
without  it  the  will  might  be  a  codicil,  but  could 
not  be  a  teftament  (14).  The  external  were  fign- 
ing,  atteftation,  unity  of  the  aft.  ' 

(14)  This  idea  that  the  naming  of  an  executor  is  of  the 
eflence  of  a  teftament,  was  formerly  recognizsed  by  the' 
judges  of  the  common  law  \  but  they  have  fince  confidered 
a  will,  in  which  no  executor  is  named,  as  effedtual  to  all 
intents  and  purpofes.     Noy.  12.  ^ 

,We  may  here  obferve  how  impoffible  it  is  to  form  any 
complete  analogy  between  our  wills,  whether  of  real  or 
perfonal  eftate,  and  the'  teftaments  of  the  Romans.  Our 
devifes  of  real  eftate,  in  refpeft  to  the  folemnities  attending 
their  execution,  may  admit  a  fair  comparifon  with  their  (o^ 
lemn  teftaments  \  but  the  ap^intment  of  axl  univerfal  heir^ 
confidered  as  partaking  individuality  with  the  teftator,  fub- 
je£t  to  all  his  debts  even  fo  as  to  affed  his  own  property, 
being  no  parr  of  the  eftence  of  our  devifes,  here  s^peais  a 
manifeft  and  great  variation. 

T  5 


278  OF  THE  RIGHTS  [Book  11. 

SIGNING],  the  fubfcription  of  tlie  teftator 
appears  to  have  been  neceffary  from  Inft.  S.  10.  % 
and  from  tlie  fame  authority  we  colle6i;,  that  it 
ivas  firft  required  by  the  Imperial  Conflitutions. 
Dr.  Harris  refers  it  to  a  particular  confiitution  af 
Theodofius,  which  does  not  feera  to  me  perfedly 
to  juftify  his  pofition  (15). 

If  the  teftator,  through  ignorance  or  imbecility, 
was  incapable  of  figning  the  will,  an  additional 
witnefs  was  called  in,  whofe  fubftituted  fignature 
authenticated  the  inftrument ;  but  if  the  devifor 
had  actually  written  the  body  of  the  will  with  his 
own  hand,  his  fignature  at  the  concluiion  became 
iinneceffary  (!€). 

.  Oar  wills  of  perfooal  eftate,  on  tlie  other  hand,  while  the 
old  opinion  prevailed  that  the  appointment  of  an  executor 
was  of  their  eiTence,  might  be  compared  in  that  refped  to 
thefolemaj^  and  in  not  requiring  certain  folemnities  to  the 
tinlblemn  will  of  the  Romans.  Even  now  they  cannot  al- 
together be  compared  to  the  unfolenm  at  Rome,  for  the 
llttter  required  the  appointment  of  an  heir, 

(15)  See  Harris's  notes  on  Jaftinian's  Inft.  lib.  2«  page 
46..  The  Conftitution:  of  Theodofius  is  repeated  in  the 
Code,  b.  23»  21.  It  relates  to  the  circumftance  of  a  tefia* 
tor*S;  chafing  to  conceal  the  provifions  of  his  wijl  from  the 
witneiTeSy  and  declares  fuch  fecrecy  fhall  not  invalidate  it» 
provided  the  requifites  therein  are  complied  with,  in  whofe 
eaonierau^  t^  teftator's  fignature  occurs.  Our  law 
agrees. 

.  (16)  Our  hvR  agrees*.  Lomaiii  and  Stanley^  3.LeT.  i". 
It  .wasL jrt:  one  pxae.  v^cy^afaTurdiy  judged,. that  teftoor'S' 
w<riting  his  name  in  the  beginning  of  the.  wi^  fii^lied  the 
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The  teftator*  was  not  obliged  to  put  hbfeal,- 
though  the  witneffes  were  (17). 

The  matter  on  which  the  will  wa*  written  was 
immaterial,  whether  tabutis^  chartay  membranifbej' 
on  tablets  of  wax,  paper,  or  parchment,.  Inft.  12; 
10.  12.  By  a  particular  provifiott  of  Juftinian  i*ieri- 
tioned  above,  the  will  was  not  ofaly  to  be  lign^d'by 
the  teftator,  but  alfo  the  name  of  the  deViftfe,  oi" 
heir  appointed,  muft  appear  in  the  hand-writingf 
of  the  teftator  himfelf,  or  of  one  of  the-  M^itoeffe* 
(18);  and  though  the  teftator,  inftead  of  writfrfg 
the  will  himfelf,  Hiight  diftate  it  to  another,-  yet 
if  the  writer  was  the  heir  or  legatary,  he  was  fub* 
jefl;  to  punifliment  for  the  deed  (19). 

ATTESTATION].  I  fliall  next  confider  the 
number  and  capacity  of  the  witneffes  required,  to- 

want  of  fignature  at  the  bottom :  a  determination  mentioned 
by  Blackftone  without  difapprobation,  but  very  juftly  cen-* 
fured  by  Dr.  Chriftian. 

(17)  Nor  is  he  by  our  law^  but  fcaling  without  figning 
was  held  fufficient  in  Strange,  764.  i  Wilfon,  313.  and 
2  Vefey,  459.  contra^ 

(18)  See  Inft.  2.  10.  4.  Cod.  9.  t.  23.  1.  29.  Kovds, 
irg.  ch.  9. 

(19)  Code  9.  23,  3.  And  ^he  paflagc  fays,  that  writers 
of  wills,  who  had  inferted  any  benefit  to  themfelvcs,  fhoukl 
be  fubjeft  to  the  punifcments  of  the  Cornelian  law.  This 
was  the  Cornelian  law  de  falfts '  (there  was  another  de 
ficariis) ;  its  punifhments  wer^  death  to  flaves,  to  freemen 
banifhment  and  coniifcatioh  of  goods. 

Notwithftanding  this  caution,  the  legatary  might  be  a 
witncfs  to  the  will,  as  we  fhall  fee  prcfently, 
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gcther  with  the  mode  of  their  atteftation  prefcribed 
by  law. 

The  numligfr  was  no  lefs  thaa  feven  to  a  folemn 
will,  a  number  appes^ring  to  be  determined  in  its* 
origin  by  the  claffes  of  th^  Roman  people,  and  by 
the  fi6lions  of  the  fymbolical  fale  (20). 

The  difficulty  which  inuft  frequently  have  oc- 
curred in  obtaining  fo'great  a  number  of  witneffes 
as  feven,  might  probably  induce  the  Romans  to  be 
lefe  drift  than  we  are  (as  they  certainly  were)  as 
to  the  perfons  whom  they  admitted  upon  this  oc- 
cafion.  At  onetime  the  heir  was  admitted  as  a 
witnefs,  though  forbidden  to  be  fo  by  Juftinian 
(2i);  but  legataries  were  always  admitted  on  this 
diilinftion,  that  they  were  particular,  not  univerfal 
fucceffors,  Qui  nonjurisfucceffbresfunt ;  and  that 
a  teftament  would  be  valid  without  legataries, 

r 

t 

(20)  Every  one  knows  that  the  ftatute  of  frauds  requires 
three  witnefles  to  a  will  of  real  eftate,  and  that  to  a  written 
will  of  perfonalty  the  fignature  of  witnefles,  though  fafe  and 
prudent,  is  not  indifpenfably  neceflary :  nor  even  the  figna- 
ture  of  the  teftator,  though  die  will  be  in  another  man's 
hand-writing,  if  proved  to  be  acco]:ding  to  hi^  inftrufkions, 
and  approved  by  him.  See  a  Bl.  Com.  501.  Two  wit- 
nefles to  a  will— tw(»  to  a  codicil  reciting  that  will,  one  of 
which' lafl:  was  alfo  a  witnefs  to  the  will.*— It  does  not 
fatisfy  the  ftatute.     3  Salk.  395. 

(21)  See  I  Burr.  426*  The  eflence  of  the  Roman  tefta^ 
ment  was  the  acppointment  of  an  heir  to  reprefent  the  tefta- 
tor, not  according  to  our  ideas  of  reprefentation,  but  in 
the  mode  already  fufficlently  explained  in  the  chapter  of 
Pefcent. 
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though  it  could  not  without  the  appointment  of 
an  heir :  the"obje6lion  to  the  heir  as  a  witnefs  not 
proceeding,  according  to  great  auth^ties,  from 
his  being  interefted,  but,  as  fs  faid  by  Juiliuian, 
l^eing  a  prohibition,  ad  imitatienem  priftini  famili(e 
cmptoris ;  quia  hoc  totum  negotium  tejiamenti  ordi" 
nandi  gratia  creditur  hodie  inter  tejiatorem  Sg  hcere- 
dem  agi  (22).  In  ihort,  the  heir  was  a  party  to 
the  fuppofed  contraft,,  and  therefore  could  not  be  a 
witnefs:  the  legataries  were  not. 

The  witnefles  muft  have  been  freemen,  Roman 
citizens,  adults,  or  at  leajft  of  thb  age  of  fourteen 
years,    teJiabileSi  i.  e.    Quibufcum  erat  tejiamenti 
faBio ;  and  nQt  members  of  the  family  of  either 
Jieir  or  teftatpr.     The  three  firft  of  thefe  requifites 
require  no  new  iexplanation:  but  the  fourth,  as 
expreffed  by  the  Roman  law,  may  be  mlfappre- 
hended.     The  phrafe  quibufcum   erat    tejiamenti 
faBio  did  not  mean  who  could  make  teftaments 
(for  a  woman  could  make  a  teftament),  but  who 
could'  be  prefent  at  the  comitia  calata,  where  tefta- 
inents  were  originally  made :  this  in  itfelf  excluded 
flaves,  minors,  thofe  deaf,  dumb,  and  blind,  pro- 
digals and  infamous  perfons ;  to  which  are  added 
the  infane,  if  infanity  could  require  any  exclufion 
but  that  created  by  common  fenfe. 

Of  freedom  from  thcfe  incapacities,  and  of  the 
witneffes  being  in  fituations  which  rendered  tliem 
competent,  general  reputation  was  fufficient  evi- 
dence.   Thus,  if  a  reputed  freeman,  but  real  ilave, 

(22)  Inft.  lib.  2.  tib.  10.     See  i  Burr,  p,  426. 
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happened  to  be  a  witnefs,  the  will  was  not  thereby- 
invalidated.     2  Inft.  10.  7. 

All  the  branches  of  the  families  of  heir  and  tefta- 
tor  were  excluded,  upon  principles  conneded  with 
the  fictitious  fale,  viz.  becaufe  they  were  fuppofed 
to  be  parties  to  the  contract ;  and  although  the 
fymbolical  mode  became  obfolete,  the  rule  was 
retained  (23).  All  perlbns  in  teftator's  power,  or 
among' his  domeftics,  excluded.     2  Inft.  10.  9- 

Having  thus  mentioned  five  requifites  to  the 
competency  of  a  \<4tnefs  to  the  Roman  teiiament 
(24),  the  reader  might  naturally  expeft  fome  dif- 

(23)  Ad  imitationem  priftinae  «mptionis. 

(24)  I  hope  the  ftudent  Will  hot  think  me  departing  too 
much  from  my  fub)e£b  matter,  or  perfoimbg  an  idle  taft^ 
in  abridging  here  the  ^mous  coatroverfy  between  Lord 
Mansfield  and  Lord  Camdeji  on  the  competeiicy  and  credit 
bility  of  witnefTes  to  a  will,  the  fubftance.  of  which  it  gene# 
rally  gives  fome  trouble  to  young  men  to  collect. 

WitnefTes  were  not  efpecially  neceflary  to  a  will  of  real 
eftate,  before  the  ftatute  of  frauds  i  that  flatute  required  the 
iiibfcription  of  three  credible  witnefTes.  The  word  credible 
was  an  unfortunate  word,  and  has  occafioned  much  dlfpute^ 
which  the  ufe  of  the  word  competent  might  poffibly  have 
prevented. 

Hence,  in  the  cafe  of  Anfly  and  Dowfing,  Strange,  1254, 
the<|ueflion  arofe,  whether  the  witnefles  to  a  will  anfwered 
the  defcription  in  the  flatute.  The  cafe  was  this :  James 
Thompfon  made  his  will  of  real  eflate,  attefled  by  three 
witnefles,  and  gave  to  one  John  Hailes  and  his.  wife  ten 
poimds  each  for  mourning,  and  an  annuity  of  twenty  pounds 
tb  Elizabeth,  the  wife  of  John.  John  Haile$  was  one  of 
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cufliou  of  obje£lions  arifitig  to  their  competency 
or  crjedibky  from  their  bftiriginterefted  ;  but  here, 
in  the  opinioaof  no  leis  a' judge  tlia%Lord  Maai^- 
field,  all  enquiry  is  ufelefs,  fince  he  has  decidedly 

the  witnefies'  to  the  will,  and  refafed  to  be  paid  twenty 
{K>unds  in  lieu  of  his  wife's  je^y^nd  his  own:  it  was  de« 
termined  that  the  witneffes  to  a  will  fliould  not  beperfQUS 
who  are;  e^iti^ed  xa  any  benefit  under  that  will»  and  that 
John  Hailes  was  not  a  good  witnefs. 

This  cafe  gave  rife  to  the  ftatute^  15  Geo.  IL  ch.  6*  in 
England,  and'cb.  rr«  in  thU  kingdom,  which  declare  all 
ligadei  given  to  w4tnefles  tobe  void,  iand  thereby  remove 
all  poffitnlity  of  ^intereft  afFefking  the  teftimony  of  legatees 
named,  and  dir^ded  the  teftimony  of  all  creditors  to  be 
admitted,  leaving  thdir  credit  to  be  weighed  by  theawtt 
and  the  jury*         * 

How  the  cafe  of  Windham  and  Chetwlnd,  which  was 
that  of  fhnple  contraft  creditors  witnefling  a  will  which 
charged  the  real  eftate  with  payment  of  debts,  could  occur 
after  this  ftatute,  does  not  at  firft  fight  appear;  but  I  fup- 
pofe  it  was  under  the  exception  in  the  aft  relative  to  fuits 
already  inftituted,  the  proceedings  in  that  cafe  appearing  to 
have  been  commenced  in  Auguft,  1750,  and  the  retrofpeft 
of  the  aft  being  only  to  June,  1752. 

In  that  cafe,  in  which  the  witnefies  had  been  paid  ofF, 
before  the  trial,  and  which  is  reported  in  1  Burr.  414,  Lord 
Mansfield  is  of  opinion,  that  the  word  credible  iii  the  ftatute 
is  either  fuperfiuous  or  abfurd :  if  it  means  competent,  fu- 
perfluous;  if  it  means  fomething  more  than  competent, 
abfurd,  becaufe  it  would  make  the  validity  of  a  will  depend 
on  the  credibility  of  the  witnefies,  which  would  be  abfurd, 
fince  the  teftator  never  could  forefee  what  credit  might 
hereafter  be  given  to  them.     As  therefore  competency  only 
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laid  down  this  poiition,  that  though  in  other  cafes 
the  objection  of  intereft  to  a  witnefe.  was  allowed^ 
yet  it  did  nqj  incapacitate  witneiTesto  a  will  by  the 
civil  law. 

^W3L9  required,  he  was  alfo  of  opinion  that  fuch  competency 
might  be  acquired  fubfcquently  to  the  atteftation,  as  by 
payment)  releafe,  &c.  &c. 

In  the  cafe  of  Hindon  and  Kerfey,  5  Geo.  III.  1765, 
(which  was  the  cafe  of  a  devife  towards  the  fupport  of  the 
poor  in  a  certain  townfhip,  to  which  two  perfons  liable  to 
be  aiTeflTed  to  the  poor  tax  in  faid  townfiiip  were  witnefles^ 
and  which  cafe  was  not  cured  by  the  a£l  25  Geo.  III.)  Lord 
Camden  held  that  the  word  credible  in  thie  ftatute  exadily 
meams  competent,  and  that  to  give  it  another  meanings 
vi^.  that  of  credibility  in  the  ordinary  fenfe  of  the  word^ 
would  be  abfurd.  So  far  he  agrees  with  Lord  Mansfield ;. 
but  as  to'  its  being  a  fuperiluous  word,  he  diflfers  widely, 
and  the  tenor  of  his  argument  is,  that  it  ,was  inferted  to 
mark  that  this  competency  muft  exift  at  the  time  of  the 
atteftation,  and  cannot  be  acquired  by  any  fubfequent  a£t, 
fuch  as  a  releafe ;  and  that  the  contrary  do£lrine  held  by 
Lord  Mansfield  in  Windham  and  Chetwind,  originated  in 
his  confidering  this  word  as  fuperfluous,  or  having  no  legal 
meaning. 

Lord  Camden  held,  that  the  word  credihky  m  the  ftatut^ 
of  frauds,  meant  competent.  Lord  Mansfield,  that  if  it 
did  not  mean  that,  it  meant  nothings  fo  far  they  agreed: 
but  herein  they  differed,  that  Lord  Mansfield  faid  it  was  a 
fuperfluous  word  (its  meaning  being  included  in  the  word 
witnefs};  and  alfo  that  witnefies,  though  incompetent  at 
the  time  of  the  atteftation,  yet  if  they  became  competent 
afterwards,  were  good  witnefies  to  the  will.  Lord  Cam^^ 
den  held,  that  they  muft  be  competent  at  the  time  of  the 

5     . 
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I  have  not  courage  to  oppofe  that -very  great  aud 
moft  learned  judgjC  upon'the  point,  though  I  think 
I  fee  authorities  to  the  contrary ;  and  it  furely  is 
an  exception  very  inconfiftent  with  tHe  ufual  wif- 
dom  of  the  civil  law,  which  appears  to  fliew  a  iaudr 
iablc  jealoufy  upon  all  fimilar  occafions. 

Lord  Chief  Juftice  Lee  was  of  that  opinion, 
though  miftaken  in  his  authorities.  Quoting  the 
following  paragraph  from  Dig.  lib.  28.  tjt:  1. 
c.  2$.  ( conditionem  teftium  tunc  infpicere  debe- 
mus,  cum  Jignarenty  non  mortis  tempore),  he 
argued  from  thence,  that  intereji  was  an  obje8io% 
which,  if  exifting  at  the  time  of  fubfcribing,  could 
iu)t  be  taken  (5fF  by  any  fubfequent  facl ;  but  Lord 
Mansfield  has  ihewn,  that  conditio  tejiium  means 

atteftation,  and  that  to  mark  this  very  thing,  the  word  cre^ 
dible^  as  an  emphatic  word,  was  inferted. 

Want  of  attention  to  the  plain  truth  uttered  by  Lord 
lt|ansfield  ii>  Windham  and  Chetwind  (that  to  make  the 
validity  of  a  wjU  depend  upon  the  credibility  of  witneffes, 
which  the  teftator  cannot  forefee,  is  abfurd),  produced  in 
the  remarkable  caufe  of  Newburgh  and  Burroughs  (tried 
in  Ireland  about  ten  years  fince)  this  notable  argument. 
A  witnefs  to  the  will  then  in  queftion  fwore  on  the  tri^l  to 
•^Iterations  made  without  the  tdlator's  knowledge.  It  was 
infifted,  that  if  the  jury  believed  him,  it  was  not  the  tefta- 
tor's  will,  and  if  they  did  not  believe  him,  he  was  not  a 
credible  witnefs,  and  the  will  therefore  void  for  want  of 
three  credible  witneffes,  a  mode  of  reafoning  fo  comical, 
f  hat  none  but  the  bye-ftanders*could  have  thought  the  framer 
ferious.  Yet  I  have  fince  known  jurymen  of  great  ability, 
}n  ^  very  celebrated  icaufe^  caught  in  the  fame  trap, 
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the  jpofitive  capadty  of  the  witneffes,  their  rank 
or  quality^  their  condition  of  eitizcnihip,  freedom 
and  puberty   25)- 

MODE  6F  ATTESTATION].  I  fhall  begin 
by  taking  notice  of  two  regulations  peculiar  to  thfe 
civil  law ;  the  one,  that  the  witneffes  Ihould  be 
ipecially  required  by  the  teftator  to  witnefs  the 
vill ;  the  other,  that  the  whole  perfeftion  of  the 
will  fhould  be  done  uno  conteX'tu. 

The  firft  rule  requires  no  explanation,  and  is  a 
circumftance  which,  aniongft  us  alfo,  mull  always 
be  of  weight,  as  ihewing  more  particularly  the  fo- 
lemn  deliberate  intention  of  the  teftator,  but  which 
is  not  of  indifpenfible  neceffity  (26).  The  latter 
rule  means  that  no  foreign  aft  ihould  intervene ; 
and  this  principle  of  uno  contextu  was  carried  fo  far, 
that  wills  were  frequently  fet  afide  for  the  moft  im- 
material variation  from  it;  for  inllance,  for  the 
teftator's  retiring  from  the  room  for  the  fliorteft 
interval,  until  Juftinian  provided,  that  fuch  (hort 
accidental  intervals  occafioned  by  the  momentary 
abfence  of  him,  or  of  one  of  the  witnefles,  before 

(25)  If  there  was  no  other  inftance  to  prove  the  great' 
utility,  even  in  our  common  law  courts  of  a  fuperior  know* 
ledge  of  the  civil  law,  and  of  its  technical  Latin,  this  mijP- 
take  of  Chief  Juftice  Lee,  and  its  correction  by  Lord  Mans* 
field,  would  he  confpicuous. 

•  (26)  The  ftupid  filence  of  the  teftator,  while  another  ih 
his  prefence  required  the  witnefles  to  atteft,  might  be  It 
ftrong  ground  of  fufpicion;  but  mere  filcnce,  where  fanity 
undoubted,  would  be  conftrued  fimplc  acquiefccnce. 
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the  a6t  completed,  ihould  not  invalidate  the  will 
C.6.  23.  27, 

The  next  requifite  was,  that  the  witneffes  Ihould 
be  ail  affembled  together,  and  that'^they  fhould 
fiibfcribe  in  the  fight  of  the  teftator,  aind  fee  him 
fign,  and  hear  him  acknowledge  and  publifli  the 
fame :  and  all  the  witneffes  ought  to  fign  at  the 
fame  time,  and  in  the  fame  place,  and  in  the  fight 
of  each  other.  Code  6. 23. 28.  Ayliffe,  365.  Wood, 
J 24.     Halifax,  34.   (27). 

{ly)  The  vaft  variety  of  cafes  which  have  been  deter- 
mined in  our  courts  upon  thefe  points,  as  to  wills  of  real 
cftate,  it  does  not  come  within  my  province  as  commenting 
upon  civil  law  to  d.elineate.  Suffice  it  to  obferve,  that  the 
witneffes  muft,  by  the  ftatute,  fign  In  the  prefence  of  the 
teftator,  and  muft  fee  him  fign  or  acknowledge  his  figning  ; 
but  this  they  may  do  at  different  times,  and  therefore  need 
not  fee  each  other  fign,  as  appears  from  the  cafe  of  Jones 
8Uid  Lake,  2  Atkyns,  176. 

Ni  B.  When  I  have  faid  that  by  the  ftatute  of  frauds  the 
teftator  muft  fign  in  the  prefence  of  the  witneffes,  I  fpeak 
according  to  what  has  been  generally  underftood  to  be 
ks  meaning  j  for  Mr.  Douglas  truly  obferves,  that  this  moft 
carelefsly  penned  ftatute  does  not  fay  he  fliall  do  fo,  though 
it  obliges  the  witneffes  to  fubfcribe  in  his  prefence,  mhd 
e  contra,  when  regulating  revocations  of  wills,  it  omits  to 
dired  the  fubfcription  of  witneffes  in  his  prefence,  but  ex- 
prefsly  prefcribcs  his  figning  in  theirs.  The  ftatute  is  faid 
to  have  been  injudicioufly  put  together  from  fome  loofe 
notes  of  Lord  Hale  after  his  deceafe,  and  not  by  himfeli^  as 
yulgSlrly  imagined. 

Query,  May  not,  however,  the  dire£lion  to  fign  in  their 
prefence  have  been  purpofely  omitted,  to  enable  him  to  ac- 
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The  laft  requifite  was  fealing,  a  mode  of  authea- 
tication  which  feems  to  have  antececled  the  cuftom 
of  figning ;  and  was,  as  Sir  William  Blackftone 
has  obfervcf!,  in  the  civil  law,  the  evidence  of 
truth,  and  required,  on  the  part  of  the  witneffes 
at  leaft,  at  the  atteftation  of  every  teftament(28), 
but  was  not  neceffary  that  the  feals  fliould  be  their 
own,  except  in  the  cafe  of  a  notary.  Nov.  73* 
eh.  5  and  6. 

SOLEMN  NUNCUPATIVE  WILLS].  What 
I  have  hitherto  faid  hath  related  to  folemn  wutten 
wills ;  but  there  is  no  material  difference  in  folemn 
nuncupative  ones,  in  refpecl  of  the  folemnities,  ex- 

knowledge  a  previous  fignature  ?  Three  fignings,  one  in  the 
prefence  of  each  witnefs,  will  not  do.    i  Vefey,  jun.  i6. 

The  witneiTes  to  a  will)  fays  Lord  Mansfield^  i  Burr.  421. 
,  need  not  know  the  contents,  need  not  be  together,  need  not 
fee  the  teftator  fign  it;  it  is  fufficient  if  he  acknowledges  his 
fignature;  he  may  deliver  it  as  a  deed.  The  laft  pofit ion 
ddtermines  that  publication  of  it,  as  his  will  is  not  neceffary; 
a  point  much  difputed  in  Wallis  and  Wallis,  and  Trimmer 
and  Jackfbn,  in  the  beginning  of  the  prefent  reign.  But 
to  enable  any  one  of  the  witneffes  fingly  to  prove  the  will, 
he  muft  i>e  able  to  {hew  that  the  others  figned  in  teflator's 
prefence,  and  therefore  muft  have  feen  then^  fign  himfelf. 
See  Longford  and  Eyre,  i  P.  Wms.  174. 

(28)  See  2  Black.  Com.  p.  305.  where  the  learned  com- 
mentator obfervcs  on  the  antiquity  of  this  folemnity  among 
the  Perfians  and  Jews,  &c.  &c. 

It  is  obfervable,  though  among  us  fealing  from  the  Nor- 
man aera  was  always  required  to  a  deed,  yet  figning  was  i)ot, 
UPtil  the  ftatute  of  frauds.  Ibid. 


^ 
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cept  what  neceffarily  arofe  fi^oTii  their  not  beiilg 
Ivrittfed  ;  that  is,  as  th^y  wei'e  not  neceflarily  at  any 
tinle  tb  be  reduced  to  writing  (29),  fiibfcription 
and  fealing  of  cdui-fe  did  not  apply  to  them  :  but 
feven  M'itneffes  were  required,  able  to  give  clear' 
and  undoubteld  teftimony  of  their  having  been 
prefent,  and  having  heard  the  teftator  declare  his 
will  and  ilbminate  his  heirs. 

Before  I  difmifs  the  fubje^l  of  foleitinities,  1 
cannot  omit  to  infert  the  judgment  of  Lord  Mans-^ 
field  upon  their  validity  in  general.  He  held,  that 
courts  of  juftice  ought  rather  to  leail  agaiiift  thart 
in  fupport  of  thefe  tig  id  formalities  j  and  declared 
his  opinion  in  the  above-mefntioned  catife  of  Wind- 
ham and  Chetwind,  that  more  fair  wills  had  beea 
deftroyed  for  want  of  obfervirig  the  reftriftions 

(29)  With  us,  niinciipative  wills  muft  be  reauced  to 
writing  within  fix  days  after  thef  making  5  othefrwife,  zftet 
the  expiration  of  fi:?d  months,  Ho  teftimony  can  be  received 
to  prove  them :  and  if  the  eftate  bequeathed  estceed  thirty 
pounds,  there  muft  be  three  witnelleSf  requefted  by  the 
teftator  to  witnefs  the  fame,  and  it  muft  be  in  his  laft  fick-i 
nefs,  and  in  his  dwelling-houfe,  or  at  leaft  where  he  has 
been  refident  ten  days  before  the  makings  except  he  were 
taken  fick  while  frorti  home,  and  died  before  his  return  *, 
otherwife  the  Will  is  invalid.  By  waly  of  furthefr  caution^ 
probate  Cannot  be  granted  0fany  nuncupative  will  till 
fourteen  days  after  teftator's  deceafe,  nor  without  citing 

*  I  take  the  words  of  the  ftatute;  but  furely  a  man  dying  before  hU 
return  is  a  legiflativd  bluAclet>  and  Mr.  B.  very  prolntWy  faysy  dies  w'ubwt 
returDing. 

VOL.  r,  u 
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fixed  by  the  fiatute  of  frauds,  than  fraudulent 
wills  obfiruded  by  its  caution  :  adding,  that  in  all 
his  experience  at  the  court  of  delegates,  he  had 
never  known  a  fraudulent  will,  which  was  not  le-» 
gaily  attefted.  To  this  Lord  Camden  anfwers, 
that  he  has  no  doubt  n^any  fraudulent  wills  have 
been  made  fince  the  ftatute,  and  all  formally  exe- 
cuted. But  who  can  tell  me,  fays  he,  how  many 
have  been  prevented?  The  defign  of  the  ftatute 
was  to  prevent  wills  that  ought  not  to  be  made, 
and  it  always  operates  filently  by  inteftacy.  If  a 
law  is  to  be  flighted,  becaufe  it  doth  not  entirely 
eradicate  mifchief,  no  law  can  efcape  cenfure. 
Such  were  the  oppofite  fentiments  of  thefe  two 
great  and  eminent  judges. 

UNSOLEMN  PRIVILEGED  WILLS.]— The 
ftriftnefs  which  we  have  juft  ceafed  to  defcribe  was 
difpenfed  with  by  the  Romans  in  numerous  cafes. 
The  officious  teftament  of  a  father  beftowing  his 
property  on  his  children,  and  all  in  his  own  hand- 
writing.; the  dignified  will  acknowledged  befori 
the  prince,  honoured  by  his  prefence,  and  receiv- 
ing his  imperial  fanftion ;  the  rude  bequeft  of  the 
ignorant  ruftic;  and  the  hafty  teftament  of  the 
vidim  to  general  contagion;  might  be  unfolemn, 
and  were  privileged  and  exempt  from  the  neceffity 
of  the  uiual  formalities  (30).     In  fome  of  thefe 

either  the  widow  or  next  of  kin.  7  Will.  III.  ch.  12.  in 
Ixelaod;  29  Charles  II.  ch.  3.  in  England. 
.  (30)  See  for  all  thefe,  the  fixth  book  of  the  Code, 
tit.  23. 
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cafes  five  witneffes  wtre  fafficient,  in  others  more 
were  required;  the  literate  might  fubfcribe for th6 
unlearned,  and  the  cotempor^neoiis  prefence  of 
the  whole  number  was  difpenfed  with:  but  above 
all,  the  military  teftament  of  the  gallant  but  un- 
lettered and  endangered  (31)  foldier,  claimed  pe- 
culiar immunities  for  honourable  fervice  and  peri- 
lous exertion ;  he  might  write  it  in  his  blood  upon 
his  ihield,  or  infcribe  it  in  the  duft  with  his 
fword  (32) ;  he  might  dictate  it  to  his  comrades  in 
the  hour  of  danger,  and  depend  upon  thefurvivor 
to  tranfmit  it  to  his  country.  No  certain  number 
of  witneffes,  nor  even  anv  formal  witnefs  whatfo^* 
ever,  were  required  to  his  teftament,  if  his  intention 
could  be  proved  to  have  been  expreffed  either  by 
word  or  writing;  no  fpecial  requifition  to  the  Wit* 
neffes,  no  fubfcription  or  fealing  on  their  part,  no 
fpecific  pofitive  quality  in  them  (for  even  women 
and  aliens  could  be  witneffes  to  the  foldier's  will), 
were  demanded  by  the  law.  Nor  were  his  privi- 
leges confined  to  the  manner  of  the  teftament ;  in 
the  matter  he  had  fpecial  exemptions.  He  mig^t 
die   partly   teftate,  partly  inteftate  (33) :  though 

{31)  The  ftatute  of  frauds  excepts  from  its  regulations 
refpefting  wills,  whether  written  or  nuncupative,  foldiers 
in  a£lual  and  military  fervice,  and  mariners  or  feamen  being 
at  fea. 

(32)  Code,  b.  21.  15. 

(33)  He  was  not  fubjc£l,  fays  Wood,  to  the  fubtiltjr 
^^  the  fiAion,  that  the  teftator  cobld  not  be  reprefentcd  in 
part. 

V  2 
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ftill  under  paternal  power,  he  might  difpofe  by  will 
of  property  acquired  by  military  fervice;  He  . 
might  die  with  more  wills  than  oiie :  his  will  could 
not  be  inofficious,  i.e.  his  children  might  be  pafled 
by,  without  exprefs  exclufion  by  name:  but  thefe 
honourable  diftinftious  were  not  attached  to  the 

■  ■ 

name  of  foldier ;  he  muft  be  in  aftual  fervice  and 
in  prefent  danger ;  and  though  the  teftament  thus 
haftily  made,  and  from  neceffity,  was  valid  even  if 
he  was  difbanded,  for  one  year  next  following  fuch 
his  difmiflal;  yet  his  departure  from  the  army 
muft  have  been  attended  with  honour,  and  dif- 
grace  was  followed  by  deprivation  of  privilege. 
Such  and  fo  great  was  the  attention  paid  by  this 
military,  nation  to  the  proteclors  of  the  ftate 
abrpad(34). 

CODICILS.]— A  codicil  (35)  in  the  Romaa 
law  meant  not,  as  with  us,  an  appendage  to  the    . 
will ;  it  meant  a  laft  will  ftanding  by.  itfelf,  and 
not  annexed  to  any  thing  preceding,  yet  not  ac- 

(34)  The  candnifts,  fays  Lord  Chief  Juftice  Gilbert,  have  . 
expounded  wills  of  perfonalty,  like  the  tejiamenta  militariay 
according  to  the  intent.  Treatife  of  Equity,  2  vol.  p.  329. 
on  which  Mr.  Fonbl.  remarks,  it  might  be  inferred  from, 
hence,  that  the  tejiamentum  tnilitare  was  the  only  will  which 
by  the  civil  law  was  conftrued  according  to  the  intent,  which 
is  not  true;  for  though  the  tejiamentum  miUtare  was  one  of 
the  privileged  defcrlptions  of  wills,  its  privileges  were 
merely  difpenfations  with  certain  folemnities  eflential  to  the 
validity  of  other  wills. 

(35)  tJpoh  this  fubjccSl  con'fuk  Inft.  libt  2.  tit.  25. 
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knowledged  to  be  a  teftament  for  want  of  the  ap^ 
pointment  of  an  heir ;  it  was  therefore  defined  an 
unfolemn  laft  will^  in  which  no  heir  %t  executor  is 
named,  and  might  be  either  written  or  nuncupa- 
tive. The  maker  of  a  codicil,  or  codicils  (for  he 
anight  make  more  than  one),  might  die  either  tef- 
tate  or  inteftate.  In  the  firll  cafe,  that  is,  if  he  had 
alfo  made  a  teftament,  it  did  not  affeft  the  codicil: 
that  remained  valid,  even  though  it  preceded  th^ 
teftament,  and  was  not  confirmed  or  mentioned  by 
it,  provided  it  was  not  aftually  revoked  or  contra* 
difted  thereby ;  in  the  latter  the  codicil  was  a  di- 
reftion  to  the  heir  by  defcent,  who  afted  like  au 
admiiiiftrator  cum  tejiamento  annejco. 

The  Inft.  25.  8.  fays,  that  codicils  required  no 
folemnity.  They  muft  mean,  fays  Harris,  no^  e.r- 
traordinary  fplenmity,  for  five  witneffes  were  re- 
quired, "  the  nurnber  neceffaiy  upon  feveral  other 
occafions  (36)  ;  but  the  five  witneffes  might  be  ac- 
cidentally prefent  and  hot  required  thereto,  an4 
they  might  even  be  of  the  female  fex. 

Though  in  a  codicil  an  heir  could  not  be  infti- 
tuted  direftly,  yet  an  heir  already  inftituted  by 
teftament,  might  by  codicil  be  declared  a  bare 
truftee ;  but  teftamentary  heirs  could  not  be  difin- 
herited  by  codicil,  nor  made  conditional,  if  before 
abfolute;  and  a  plurality  of  codicils,  though  not 
of  teftaments,  w^s  allowed,  becaufe  it  was  ef- 
fential  to  a  teftament  that  it  fhould  convey  away 

(36)  Code,  b.  36.  c.  8.  and  4.  t.  20.  c.  18. 

u  3 


Sd4t  OF  THE  WOHTS         [Book  II. 

the  whole  itrheritance,  otherwife  the  heir  would 
^lot  ftafad  completely  in  the  place  of  the  anceftor, 
whereas  codicils  only  convey  feveral  particular 
le^acie^* 

In  the  a5th  cliapter  of  the  fecond  book  of  tho 
IiiilituteS)  a  purious  account  is  given  of  the  ori- 
giiQ^  o^  cpdicits^  occalioned  by  the  difficulty  on  a 
jp«;u:ney)  a  voyage,  or  an  embafly,  of  finding 
£^ven  witneffes,  all  Roman  citizens.  Their  sera 
yf^  tha;t  of  Augufl^ua — their  infcroducer  Lucius 
Lentulys,  and  the  emperor  confulted  the  learned 
Tr^batius  (37)  upon  their  validity. 

Having  now  done  with  the  different  kinds  of 
teftaments,  and  the  form  and  manner  of  making 
l^m,  I  fliajl  treat  of  the  remainder  of  the  fubje6l 
under  the  following  heads. 

I.  WHO  COULD  MAKE  WILLS. 

II.  OF  WHAT  THEY  COULD  BE  MADE. 

III.  OF  THE  INSTITUTION  OF  THE  HEIR, 
HJS  RIGHTS  AND  DUTIES. 

IV.  OF  THE  QUASI  H.ERES  OR  EXECU^ 
TOR. 

(37)  Do£^e  Trebati.  Hor.  If  we  might  judge  from  this 
Caution  and  attention  to  the  laws  in  Oc^avius  Cxfar^  we 
ftould  not  be  inclined  to  join  in  the  fevere  cenfure  pafled  on 
him  by  Sir  W.  Jones,  who  fays,  *^  when  that  bafe  difTem- 
*'  bier  and  coolrblooded  aflaffin  C-  Oftavius  gave  law  to 
^*  millions  of  honefter,  wifer,  and  braver  men  than  himfelf, 
"  by  the  help  of  a  profligate  army,  and  an  abandoned 
k^  fcnate.*' 
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V.  OFTHEINTERMETATIONOFWILLS, 
AND  CONSTRUCTION  OF  LEGACIES. 

VI.  HOW  WILLS  MIGHT  BE  AVOIDED, 

VII.  OF  PROVING  THE  WILL. 

Vill.  OF  THE  BONORUM  FOSSESSIO  AND. 
ADMINISTRATION. 
IX.  OF  THE  COLLATIO  BONORUM. 

Firft,  WHO  COULD  OR  COULD  NOT 
MAKE  A  TESTAMENT.]— Every  peifon  had 
full  power  and  (38)  liberty  to  make  a  will  that 
was  not  under  fome  fpecial  prohibition  by  law ; 
the  perfons  prohibited  were,  however,  minors, 
perfons  under  the  paternal  power,  the  infane,  the 
deaf  and  dumb,  the  blind,  the  prodigal,  the  pri-^ 
loner  of  war,  aliens,  and  criminals;  but  thefe 
prohibitions  muft,  with  refped  to  fome  of  them, 
be  a  little  qualified.  We  have  already  qualified 
the  reftriftion  on  the  fon  under  paternal  power,  by 
an  exception  for  military  fervice :  we  muft  add, . 
that  the  prodigal  was^  only  forbidden,  whild  his 
conduA  retained  him  under  thtf  fpecific  interdic- 
tion of  the  law  from  meddling  with  his  property  ; 
and  the  blind  might  pronounce  a  nuncupative 
will,  and  even  didate  a  written  one,  if  afterwards 
read  to  him  and  acknowledged  by  him  before 
witneiTes. 

The  deaf  and  dumb  muft  be  completely  and  not 
partially  fo,  and  muft  have  fuffered  thefe  depri- 
vations from  their  birth  ;   the  alien  was  permit- 

(38)  Sec  2  Inft.  title  12. 
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ted  in.  the  later  tjmes  of  the  empire,  and  the  cri- 
jninal  nijift  have  bejsn  guilty  of  capital  crimes, 
fuch  as  treafon,  murder,  or  fome  oth^r  grievous 
offences,  fuch  as  herefy,  manifeil  ufjiiry,  and  li- 
belling, which  the  civil  laiy  ranges  among  the  njoft 
abhorred  enormities  (39). 

The  c^.fe  of  the  prifoner  of  war  was  peculiar ; 
if  his  \viU  was  made  during  his  captivity  it  was  iur 
valid,  iTOtwithftandipg  his  future  liberation ;  but 
if  executed  antecedently  to  his  imprifonment,  it 
was  fet  up  by  the  jm  pq/ilimimi  if  he  returned,  by 
t^e  Cornelian  hxo  if  he  died  a  captive. 

As  to  the  cafe  pf  the  minor  under  puberty, ,  I 
have  only  to  obferve,  that  his  teftament  did  not 
become  valid,  though  he  arrived  ^-t  puberty  before 
Jiis  death  (4Q). 


(39)  The  horror  with  which  tjic  Roma»  law  cqiifiders 
libelling,  and  the  feverity  with  which  it  was  punifhed,  is 
very  remarkable.  If  the  libel  charged  a  crime  punifhable 
with  death,  the  author  bimfelf  was  capitally,  pun lihed  ;  if  it 
^fFe^ed  only  reputation  and  not  life,  the  compofer  of  it  was 
incapacitated  to  give  teftimony  or  to  make  a  will;  an<} 
originally,  bjr  th^  twelve  tables,  all  liljel^  were  pi^niflied 
with  death. 

(40)  Nor  does  it  with  i|S  as  to  lands  if  he  dies,  without  the 
republication  of  it  before  twenty-one,  i  Siderfin,  162. T.  Ray- 
mond, 84.  The  fame  .is  the  law  as  to  perfonal  eftate;  for 
the  rules  of  jthe  ciyil  law  hold  with  us,  as  to  the  capacity  or 
incapacity  of  minors,  to  make  wills  of  perfonal  eftate.  So 
fbat  boys  under  fhp  ^ge  of  fourteen,  or  girls  ppt  ^rriyed  at 
fyvelye^  cannot  make  wills  of  perfoijal  eftate. 
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The  rule  of  the  civil  law,  with  refpe^l  to  infa- 
nity  in  the  teftator,  muft  agree  with  ours,  becaufe 
both  agree  with  common  fenfe.  Sub^quent  infa- 
nity  did  not  validate  a  will  made  while  in  whole 
mind;  nor  ^-eturn  to  reafon  that  declared  during 
the  furor :  a  will  made  iu  a  lucid  interval  was  to  be 
cftabliflicd  (41);  and  the  extraordinary  ma>^m.  of 
Qur'law,  that  a  man  fliall  not  himfelf  do  awayan. 
aft  performed  during  his  infanity,  i.  e,  fliaU  aot 
ftultify  himfelf,   is  peculiar  to  our  inftitutions. 

The  reftriftion  on  the  prodigal,  fo  novel  ^o  our* 
feelings,  muft  have  caught  the  attention  g£  qveiy 
reader;  find  its  non-application  under  our  confti- 
tution,  has  been  \vell  accounted  for  by  a  learned 
commentator  often  quoted,  whofe  obfervations 
thereon  will  be  found  in  the  note  beneath  (42)^ 

(41)  If  a  lucid  intprval  bealledged,  tbe.barthen  of  propf 
attaches  on  the  party  alledging  it ;  if  derangement  be  al- 
}edged,  it  is  clearly  encumbent  on  the  party  alledging  it  to 
prove  fuch  derangement.     See  Fpnb,  vol.  i.  p.  66. 

(42)  The  law  of  England,  whilft  it  anxipufly  protects 
the  intereft  of  thofe,  whom  the  Infirmities  of  difeafc  or  im- 
becility of  age  render  incapable  of  prot^fting  themfelv^, 
refpe^s  the  right  which  every  individual  of  a  free  conftifi^- 
tion  claims,  and  which,  indeed,  the  very  nature  of  a  frqc 
cpnftitution  feems  to  require,  that  of  difpofing  of  his  pro- 
perty as  he  thinks  fit,  provided  he,  in  fo  doing,  confults  the 
rights  and  claims  of  others  ;  the  only  reftriftion  prefcribed 
by  the  law  of  England  in  fuch  cafe  being,  "  Sic  utere  tuo  ut 
^'  alienum  non  ladas,^*  The  civil  law,  however,  extended 
its  views  and  proteftion  toperfons,  whofe  prodigality  might 
pot  only  prejudice  th^ir  own  interefts,  but  thofe  of  their 
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It  niuft  be  noted,  that  the  interdi6feion  of  the  ad- 
miniftration  of  his  goods  did  uot  sffeGt  a  will  made 
previous  thei^to. 

The  ftudent  will  alfo  obferve,  that  though  women 
were  prohibited  from  witneffing  wills,  they  were 

m 

fuffered^  whether  married  or  fingle,  to  make 
them'^SV  which  fcems  to  fliew  that  their  want  of 
power  to  attend  the  Comitia  Calata,  the  reafon 
nfualLy  given  for  the  former  is  not  the  true  one, 
lince  it  would  equally  extend  to  the  latter  privi- 
lege* Perhaps  the  true  reafon  for  their  inability  to 
atteil;  was  the  fuppofed  imbecility  of  the  fex, 
which  prevented  their  being  called  where  the 
choice  of  witnefles  was  voluntary. 

oiFspring  -,  and  we  find  the  authority  of  the  praetor  fre* 
quently  iiiterpofed,  to  reftrain  the  extravagance  of  the  indi- 
vidual. **  Solent  praeterea  fi  talem  hominem  invenerint 
*'''qui  neque  tempus  neque  finem  expenfarum  habet,  fed  boiia 
*•"  iua  dilacerando  et  difSpando  profundit,  curratorem  ei  dare 
***  exemplo  furiofi ;  et  tamdiu  erunt  ambo  in  curatione 
**  quamdiu  vel  fariofus  fanitatcm  vel  ille  bonos  mores  rece- 
"**'  pcrit.  Ff.  27.  10.  I.  furiofi  vel  ejus  cui  bonis  interdiftum 
**'  fit  nulla  voluntas  eft."  Digeft  lib.  50.  tit.  17.  reg.  40. 
Fonb.  Treatife  of  Equity,  vol.  i.  p.  41. 

(43)  With  us  a  married  woman  is  utterly  incapable  of 
making  a  will  of  lands,  or  even  of  chattels,  excejpting  with 
j  the  hufl>and*s  confent,  unlefs  they  have  been  given  to  heir  for 
^  her  fole  and'feparate  ufe,  or  are  in  her  poffeflion  in  auter 
droits  or  are  the  favings  out  of  a  feparate  maintenance  ;  but 
with  the  aflent  of  her  huftand  (he  may  make  an  appoint- 
ment as  to  perfonalty,  in  the  nature  of  a  teftament,  which 
fiiall  repel  the  hufband  from  adipiniftration,  and  give  it  to 
her  appointee, 
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II.  WHAT  THINGS  COULD  OB  COULD 
NOT  PASS  BY  WILL.]— I  have  already,  in  va- 
rious places,  mentioned  fome  of  the  igoft  remark-" 
afele  of  thefe;  fuch  as  the  goods  of  the  church, 
the  property  of  corporations,  the  Jundus  dotalis 
and  paraphernalia  of  the  wife,  and  thofe  things 
which  were  not  in  comniercioj  e.  g.  fuch  as  arc 
called  public. 

Property  acquired  fubfequently  to  the  making 
of  the  will  paffed  by  it ;  if  the  bequeft  was  uni- 
veifal,  of  all  the  property,  or  the  thing  bequeathed 
univerfal,  as  a  whole  flock  of  flieep,  or  a  herd  of 
cattle  (44)  ;  but  in  particular  legacies,  the  date  of 
the  teftamentv  and  not  the  time  of  the  death, 
^vas  to  be  regarded.  See  Swinburne,  part  7. 
fee.  11.  and  Treatife  of  Equity,  book  4.  part  1. 
c.  1.  f.  13. 

It  was  an  extraordinary  provifion  of  the  Roman 
law,  which  enabled  the  teftator  to  bequeath  a 
thing  not  his  own,  the  meaning  of  which  was, 
that  his  heir  was  obliged  to  purchafe  and  deliver  it, 
or  to  render  the  value  of  it,  if  it  could  not  be 
purchafed;  but  if  the  thing  was  incapable  of  alje- 
nation,  the  bequeft-  was  void.  And  even  if  the 
legatee  had  purchafed  fuch  bequeathed  property  of 

(44)  Inft.  lib,  2.  titu  20.  fee.  i8  and  19.  Our  law  agrees 
as  to  perfonal  eftate,  but  differs  as  to  real,  from  the  princi- 
ple that  a  devife  of  real  eftate  is  confidered  as  a  conveyance, 
declaring  the  ufes  to  which  the  land  fhall  be  fubjeft,  and 
therefore  without  republicationj  after  purchafed  eftate  does 
PQt  pais.    Salk.  238. 
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another,  he  might  recover  the   value  e.r  tefta- 
mento  (45). 

A  man  xvght  alfo  bequeath  things  which  did 
not  cxift,  provided  there  was  a  poffibillty  of  their 
exiftence;  as  the  fruits  which  ihould  grow  on  a 
particular  fpot  of  ground,  or  the  offspring  which 
fhould  be  born  of  a  particular  flave  (46). 

If  a  man  bequeathed  a  thing  which  he  had 
pledged  to  a  creditor,  the  heir  was  under  a  ne- 
ceffity  of  redeeming  it  (47). 

Upon  the  whole,  then,  all  things  were  capable 
of  being  bequeathed  that  were  m  rernm  natura 
exifting,  or  which  might  fo  exift,  whether  corpo- 
real or  incorporeal,  moveable  or  immoveable,  the 
teftatof  s  own,  or  belonging  to  the  heir,  or  to  ano- 
ther perfon,  provided  they  were  fuch  things  as 
/  Jay  in  commerce,  and  might  be  purchafed. 
\  III.  OF  THE  INSTITUTION  OF  THE 
HEIR,  HIS  RIGHTS  AND  DUTIES.  J~I  muft 

(45)  2  Inft.  20,  4,  Swinburne  will  have  our  law  to  b^ 
the  fame.     Swin.  188. 

(^5)  2  Inft.  20.  7.  So  with  us,  according  to  Swinburne, 
p.  18.  If  a  man  bequeathes  trees  or  grafs  growing  on  an 
eftate,  of  which  he  was  feized  in  right  of  his  wife,  his  be- 
queft  will  not  pafs,  becaufe  he  cannot  bequeath  the  trees, 
which  are  parcel  of  the  freehold,  and  defcend  with  the  land 
to  the  heir  i  but  he  may  bequeath  the  corn  .growing  thereon, 
becaufe  that  is  parcel  of  his  own  goods, 

(47)  2  Inft.  20.  5.  One  that  hath  money  to  be  paid  to 
him  on  a  mortgage,  may  dcmife  this  money  when  it  comes, 
Godol.  O.L.  391. 
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here  recal  the  attention  and  f ecolle6Hon  of  the 
reader  to  the  lignificatLon .  of  the  Roman  heirfhip, 
as  formerly  explained  in  the  chapter  of  Defcent, 
and  requeft  him  to  apply  whatever  was  there  faid 
of  the  natural  heir,  or  heir  by  defcent,  to  the  infti-  , 
tuted  heir  alfo,  or  heir  by  will.     The  heir  was  by  / 
fiftion  of  law  fuppofed  to  be  the  fame  perfon  with  i 
the  deceafed  ;  and  all  rights,  duties,  atid  aClionsl  I 

which  were  veiled  in  the  teftator,  or  to  which  he 

( 

was  liable,  immediately  affe^ed  the  heir,  not  only  \ 
as  far  as  he  had  eflfefts  by  defcent,  or  property  by  \ 
devife,  but  as  far  as  he  had  any  fubftance  in  the  ^ 
world  of  his  own,  as  well  as  accruing  to  him  from 
the  teftator. 

The  confequence  of  what  has  been  faid  was, 
that  no  man  would  haftily  take  upon  him  the  heir- 
fliip,  till  he  had  well  confidered  whetlier  the  eftate 
was  or  was  not  more  than  fufficient  to  pay  the  an- 
ceftor's  or  teftator's  debts,  and  whether  he  fliould 
gain  orlofe  by  the  undertaking.  The  perfons  in- 
ftituted  heirs  might  be  the  children  of  the  de- 
ceafed, called  fui  lueredes  Sg  ntcejfarii,  natural  and 
neceflary  heirs  ;  or  his  bondmen,  called  nccejfary 
only  ;  or  ftrangers  and  volunteers :  th?  bondman 
could  not  refufe,  and  in  return  obtained  his  fi-ec- 
dom  of  courfe.  The  child,  by  the  laws  of  the 
twelve  tables,  could  not  refufe  (48),  but  was  af- 

(48)  Sui  qutdem  haredes  ideo  appellantur^  quia  domefticl 
haredes  funty  ^  vivo  quoque  patre  quodammodo  domtni  extjli^ 
mantur,  Necejjarii  vero  ideo  dicuntur  quia  omninOj  Jive  ve-^ 
linty  pue  noUnty  tarn  ab  inteJlatOy  quam  ex  teJlamentOy  ex  lege 
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terwards  indulged,  if  he  bad  tiot  intermeddled 
with  the  eifefts  (49),  or  even  if  he  had,  provided 
he  was  a  minor ;  the  firanger  of  courfe  had  hift 
free  option.  * 

The  method  of  proceeding  then  in  later  time* 
was  this  (50) :  the  law  did  not  appoint  any  certain 
or  definite  time  within  which  the  heir  was  to  take 
the  heirfhip  on  himfelf,  and  until  he  did  fo,  the 
inheritance  was  called  ksereditas  jacens ;  but  the 
creditors  of  the  deceafed  might  convene  him  to 
declare,  whether  he  would  prove  the  will  (5l), 
and  take  the  heirfliip  on  himfelf  or  not ;  being 
thus  called  upon  to  determine,  a  ftated  time  was 
given  him,  at  lead  one  hundred  days,  to  delibe- 
rate and  examine  the  circumftances  of  the  de- 


12  tabularum  haredes  fiunt^  fed  his  prator  permUtit  volen^ 
tibus  abjiinere  htsredltate^  ut  potius  parentis  quam  ipforum 
bona  limiliter  a  creditoribus  pojjideantur.     Inft.  lib.  2.  tit»  19, 

(49)  Impuberibus  Uteris  omnimodo  abjiinere  ab  hareditati 
poUjias  fit ;  puberibus  autem  itOyfife  non  immifcuerint,.  Dig, 
29.  tit.  2.  II.  a  rule  fimilar  to  thatafFecSling  our  executor  de 
fon  tort. 

(50)  Bcfides  the  Inftitutes,  the  ftudent  fhould  read  on 
this  fubjeft,  the  whole  fifth  title  of  the  28th  book  of 
the  Pandefts,  de  haredibus  iii/lituendisy  and  the  fecond  title 
of  the  29th  of  the  fame,  de  acquirenda  vel  omittenda  hare^ 

.  ditate. 

(51)  As  he  may  with  us  cite  the  executor  to  prove  or 
renounce. 
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ceafed,  which  privilege  was  called  the  jus  delibe- 
randi (52). 

The  fituation  of  the  inftituted  heir  ftill  con- 
tinued, however,  to  be  extremely  ftnbarraffing 
and  perplexing :  he  was  obliged  either  to  accept 
the  inheritance  fimply,  or  renounce  it  altogether. 
He  might  be  miftaken  in  the  circumftances  of  the 
deceafed,  and  the  miftake  might  end  in  his  ruin, 
Juftinian  was  the  firft  who  cured  thefe  defefts,  and 
reduced  matters  to  a  footing  of  common  fenfe : 
he  allowed  the  heir  to  make  an  inventory,  and  re- 
turn it  to  a  public  officer,  containing  a  full,  true, 
and  perfefl  account  of  the  teftator's  goods ;  upon 
doing  which  he  was  anfwerable  as  far  as  the  coa* 
tents  of  the  inventory,  but  no  further. 

The  heir  might  accept  the  heirihip  either  by  ex- 
prefs  words,  which  was  called  aditio  hcereditatisj 
•r  by  intermeddling,  vendcndo  prcedia  colendOy  /o- 
candovCy  when  he  was  faid  pro  hoerede  fe  ge^ 
rere  (53).  If  the  heir  refufed  to  accept  the  heir- 
ihip, he  could  not  afterwards   claim  it  (54),  at 

(52)  ReSfor  provincioi  aditus  fi  hareditate  necdum  funt 
obligatiy  eos  an  haredes  Jint  interrogare  debebit  j  ft  tempus 
nd  deliberandum  petierint^    modiratum  Jlatuet.      Code.  b. 

(53)  2  Inft.  19.  6. 

(54)  With  us,  if  one  executor  proves  the  will  it  fuflSces 
for  all  J  and  any  other  executor  in  the  common  law  courts^ 
after  renouncing,  is  ftill  allowed  to  come  in  and  prove ;  by 
the  civil  law  he  is  not:  but  to  prevent  a  clalhing  of  jurif- 
^Aions,  the  ecclefiaftical  coui|$  in  modern  practice  in  Ire- 
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leaft  riot  after  a  certain  period  elapfed.  Code,  b. 
31.  6\  and,  if  he  died  before  acceptance,  the  right 
was  iiot  tranfmitted  to  his  heir  (55). 

The  delicJcy  of  the  civil  few  in  admitting  per- 
ibns  to  the  heirfhip,  produced  numerous  excep- 
tions  to  the  acquifitiou  of  this  right ;  for  want  of 
citizenfhip,  aliens  ;  for  dcfeft  of.  probity,  apof- 
tates,  heretics,  traitors,  libellers,  convi6ls ;  were 
incapable  of  being  heirs :  women  were  excluded 
by  the  Voconian  law,  but  I  do*  not  find  infants 
among  the  prohibited  (56).  The  adultrefs  could 
not  be  heirefs  in  the  teftament  of  the  adulterer, 
nor  e  contra;  reftraints  were  laid  on  the  teftament 
of  fecond  nuptials  (57) :  corporations  were  ex- 
cluded, except  latterly  through  the  intervention  of 
trujiees ;  and  as  it  was  cuftomary,    in  order  to 

land,  and  t  fuppofe  in  England,  generally  allow  it.  See 
the  famous  cafe  of  Downs  and  Houfe  v.  Lord  Petre.  Salk. 
311.  therefore  a  furviving  executor  muft  be  cited  again  be- 
fore adminiftration  can  be  granted  to  another  j  hxxifecus  if  all 
the  executors  refufe  at  firjly  and  adminiftration  has  been 
granted.     See  3  P.  Wms.  251. 

(55)  So  if  executor  die  before  probate,  unlefs  he  be  alfo 
xefiduary  legatee,  his  right  is  not  tranfmitted  to  his  execu- 
tor, but  adminiftration  granted  to  next  of  kin.  Swinburne, 
p.  396  and  477. 

(56)  The  fecond  huft)and  could  not  take  by  bequjsft  a 
greater  portion  than  one  of  the  children  of  the  firft  mar- 
riage. 

(57)  The  gods  could  not  be  made  heirs,  left  the  pricfls 
fhould  fliare.  Ulpian  Fragm.  25.  6.  Heincccius  Antiq.  lib-' 
2.  tit.  14. 


ChBp.  X.]  OF  THINGS.  305 

maintaiii  a  bad  title,  to  inftitute  the  emperors 
themfelves,  tliofe  princes,  with  Pertinax  at  their 
head,  have  in  various  parts  of  the  ci^il  law  nobly 
difdained  fuch  infidiousf  bounty;  and^Severus  and 
Antoninus  exclaim,  licet  kgibiis  folutijimus  tdmen 
legihus  vivimusj  with  an  honeft  liberality  in  the 
conclufion  of  the  adage,  which  may  heal  the 
ftigma  often  thrown  upon  the  civil  law  by  its  affer- 
tion  in  the  commencement  (58). 

If  there  was  no  obje^ion  to  the  capacity  of  the 
perfons,  the  teftator  might  appoint  as  many  heirs 
as  he  pleafed,  in  equal  or  unequal  portions ;  all  of 
whom  made  but  one  perfon,  and  were  faid  to  be 
heirs  of  certain  parts  of  the  A  S.  They  collec- 
tively reprefen  ted  the  teftator.  The  AS,  which 
originally  implied  a  pound  weight  of  metal,  and 
was  at  firft  only  applied  ta  money,  was  afterwards 
made  by  the  Romans  to  denote  an  integral,  or 
whatever  confifted  of  parts  or  was  capable  of  fub-^ 
divifion ;  fo  that  hceres  ex  ajfey  when  applied  to 
eftates  and  inheritances,  muft  be  underftood  of 
the  man  who  fweeps  all  without  a  dJftribution ; 
and  this  way  of  computation  is  conftantly  followed 
by  the  Roman  writers  when  they  confider  inherir 
tances ;  and  the  uncia,  or  twelfth  part  of  the  AS, 
was  itfelf  alfo  confidered  as  an  integral,  andfub- 
divided  (59). 

{58)  With  us  infants  may  be  executors,  but  an  admini- 
ftrator  muft  be  appointed  during  minority. 

(59)  Thus  Julius  Caefar  is  faid  to  have  left  byhislaft 

VOL.    1.  X 
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If  any  parts  were  wanting,  or  remained  undif^ 
pofed  of,  fo  mueh  was  dedofted  or  added  to  every 
heir  ;  and  if^one  was  nominated  heir  of  paj-t  only, 
the  whole  devolved  Qr  accrued  to  him,  if  no  heir 
was  inftituted  as  f  o  the  reft,  for  none  but  a  foldier 
^ould  die  teftate  and  inteftate ;  and  the  heirs  thus 
taking  were  uot  anfwerable  one  for  the  other  to 
creditors,  but  each  in  proportion  to  his  own  por- 
tion or  fhare. 

It  was  a  very  extraordinary  provifion  of  the 
Roman  law,  which  fuffered  a  perfon  exprefsly  infti- 
tuted  heir,  to  be  fet  afide,  after  the  death  of  the 
teftator,  for  unworthinefe;  not  that  it  can  be  fup- 
pofed  that  his  demerits  were  to  be  afcertained  by 
eommon  report,  or  fubjeft  to  the  tribunal  of  pri- 
vate icaiidal.  The  inftances  were  afcertained  by 
the  law,  and  iDuft  be  proved  in  a  court  of  juftice^ 
and  thought  by  the  judges  fafficient  in  degree  to 
juftify  the  deprivation.  Such  were  occafioning  the 
feftator's  death,  or  not  profecuting  the  authors  of 
ky  if  of  2Lr  violent  kind^  attempts  to  defame  his 

will,  three  heirs :  C.  Oftarius  wa  shi»  heir  ex  dodrantey  i.  e. 
Re  had  three-fourths  of  the  v^S  ;  and  L.  Pinarius  aifd  Q^ 
Fedius  had  the  remaining  quadrans,  or  one^fburth  between 
them.  The  fextula  waa  cme-fixth  of  the  uncia.  Cicero 
mentions  a  woman  who  left  Coecina  her  heir  ex  deunce  et 
femuncia)  i.  e.  of  eleven  unciae  and  one-half^  to  Fulcinius 
Ihe  gave  two  fextulat,  to  OEbutius  one ;  fo  that  if  fhe  died 
worth  x20ol.  of  our  money,  the  firft  would  have  had  115I. 
the  fecond  33L  7s.  8d.  the  third   x6L  13s:  ^.  .  Tay|or*>  I 

Elements  of  Civil  Law. 
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honour  and  reputation,    or  other  bafe   ingrati- 
tude (60). 

The  inftitution  of  the  heir  might  lie  abfolute  or 
conditional ;  an  impoffible  condition  was  confi- 
dcred  as  null ;  if  many  conditions  were  jointly 
required,  all  muil  be  complied  with;  if  they  were 
in  the  disjunftive,  it  was  fufficient  to  obey 
any  (61).  But  the  heir  could  not  be  inftitutcd 
from  a  certain  time,  or  to  a  certain  time  (62). 

The  heir  was  allowed  to  pay  himfelf  the  funis  he 
had  expended  as  heir,  fuch  as  funeral  expences, 
the  charge  of  regiftering  the  will,  or  making  the 
inventory;  he  was  at  liberty  alfo  tofatisfyhis  own, 
debt  in  preference,,  and  to  pay  the  creditor  that 
came  firft  (63)  ;  but  he  could  not  be  called  on  to 
pay  debts  till  nine  days  after  teftator*s  death  (64). 

(60)  Do  we  not  fee  in  daily  pradice  inihuices  of  ingrati- 
tude, and  forgetfulnefs  of  the  wifbes  of  teftators,  which 
would  make  us  almoft  wifli  this  was  the  law  of  theie  coun* 
tries  ? 

(6 1)  Inft.  lib.  2.  tit.  14.  fee.  9.  10.  X.l. 

(62)  But  with  us  an  executor  who  is  quafi  lucres,  maybe 
appointed  either  from  or  until  a  certain  time,  and  admini* 
firation  granted  in  the  mean  time. 

(63)  Code,  b.  30.  22. — ^45  and  9. 

(64)  Nov.  115.  ch.  5.  Our  law  agrees  as  to  paying  fu- 
neral expences,  and  the  expence  of  proving  the  will,  and 
the  like  in  the  firft  place.  The  executor  or  adminiftrator  is 
alfo  allowed  to  pay  himfelf  iirft  among  debts  of  equal  degree. 
In  paying,  creditors  the  king's  debts  come  firft,  then  debts 
preferred  by  ftatute — ^then  debts  of  record— next  debts  by 
fpecial  contra^— -laftly,  debts  by  finale  contraft.    The  oiy 
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The  civil  law.  may  juftly  bead  a  fuperiority  to' 
ours,  in  attention  to  natural  equity,  by  confider- 
ing  all  affets#s  what  we  call  equitable,  and  making 
no  fuch  diftinftions  as  we  do  at  law  between  fimple 
contraft  and  fpecialty  creditors  ;  it  did,  however, 
make  a  certain  diftin6lion  of  creditors,  but  upon 
a  more  reafonable  difcrimination  ;  it  diftinguifhed 
three  orders  of  creditors,  privileged^  mortgagees^ 
ordinary  y  moft  of  the  privileged  we  have  men- 
tioned ;  fuch  as  for  rent,  law-charges,  cofts,  fu- 
neral expences.  Of  mortgagees  we  have  treatejl, 
and  the  reafon  of  their  preference  as  to  their  fpeci- 
fic  lien  is  evident.  So  far  ihe  hceres  was  forced  to 
give  a  preference.  Ordinary  came  in  jointly,  and 
iliared  in  proportion  to  their  debts.  See  Domat 
book  3.  tit  1 .  fee.  5.  Debts .  of  the  crown  were 
preferred  to  fimple  djtjbts,   where  no  mortgage. 

Mention  of  the  Falcidian  law,  and  Falcidian 
portion  perpetually  occurs  in  the  writings  of  the 
civil  law.  and  demands  explanation.   The  anceftor 


der  of  the  civil  law  is  very  different,  as  may  be  feen  above. 
If  there  be  two  judgments  againft  teftator,  precedency  or 
priority  of  time  is  not  material ;  but  he  that  firft  fues  out 
execution  (hall  be  preferred,  and  before  execution,  the  exe- 
cutor may  fatisfy  which  he  pleafeth  firft.  Where  no  judg- 
ment, commencement  of  a  fuit  gives  priority  j  but  even  af- 
ter the  commencement  of  fuch  fuit,  the  executor  or  admini- 
ftrator  may  ftill  give  a  preference  to  other  creditors  of  equal 
degree,  by  confeffing  a  judgment  to  them  for  the  real  amount 
of  their  debts,  x  P.  Wms.  295.  And  even  witliout  it,  fays 
Dr.  Chriftian,  if  the  fuit  be  in  equity,  and  quotes  3  K  Wms. 
dfi\.jkirely  that  authority  is  e  contra,  '^  ^  *      * 
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wa!s  forbidflen  to  difinherit  his  heir  at  law  even  for  j  j 
'  cauVe,  beyond  three-fourths  of  hiis  poffeffions :  and 
he  could  not  burthen  his  inftituted  heir  with  le-  / 
gacies  which  iliould  confume  more  than  three-' 
fourths  of  the  eftate ;   fo  that,  at  Jall  events,  the! 
heir,   whether  natural  or  inftituted,   was  fure  of    | 
one-fourth  of  the  inheritance,   in  the  former  cafej  / 
as  his  natural  right,   in  the  latter  as  a  reward  forf  . 
his  labour  and  trouble  (65). 

IV.  EXECUTORS].— It  is  ufually  faid,  that 
the  executor  in  our  law  is  the  fame  with  the  infti- 
tuted heir  of  the  Roman  law :  this  I  conceive  to 
be  an  error,  for  they  too  had  their  executors  in  the 
latter  times  of  thfe  empire  perfe6lly  diftinft  from 
the  inftituted  heir ;  and,  in  fa6l,  created  to  check 
and  curb  him.  .  They  took  their  origin  from  the 
frequency  of  teftaments  made  for  pious  caufes, 
and  to  charitable  intents,  and  were  appointed  in 
cafe  the  heirs  were  negligent  in  the  execution  of 
wills.  The  right  of  inheritance  ftill  remained  veiled 
in  the  heir.     The  executor  had  only  nudum  mi- 

(6s)  With  us  executors  cannot  claim  any  thing  for  their 
trouble  or  pains,  nor  truftees,  3  P.  Wms.  351.  for  fo  the 
'  eftate  might  be  loaded,  and  rendered  of  little  value.  This 
fometiihes  feems  a  great  hardftiip,  though  the  acceptance  of 
the  office  is  voluntary,  and  they  fuppofed  to  a£):  out  of  mere 
friendfhip.  Originally  executors  were  undoubtedly  fuppofed 
to  profit  confiderably  by  being  entitled  to  the  undifpofed  re- 
fiduum,  but  that  never  was  fixed,  as  it  was  by  the  Falcidian 
law  i  and  they  are  now  with  us,  if  poffible,  c^ftrued  to  be 
truftees  for  the  next  of  kin. 
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nifierium  faSti  {66)  ;  he  was  merely  to  fee  that  the 
will  was  projperly  executed  ^  to  him  the  execution 
was  committed. 

Whoever  wul  take  the  trouble  to  perufe  the  28th 
fe^ion  of  the  third  title  of  the  firft  book  of  the 
Code,  will,  I  think,  fee  plainly  how  the  praAice 
originated  (67).  It  begins  by  charging  heirs,  de- 
vifees,  and  legatees,  not  to  infringe  bequefts  given, 
^nd  trufts  created  for  the  redemption  of  captives : 
It  proceeds  to  fay,  that  if  the  teilator  has  fpecially 

(65)  Sec  Ayliffc,  p.  372  and  373.  This  agrees  with  the 
definition  of  our  executor  given  by  Blackftone.  The  Trca- 
tife  of  Equity  very  correSly  lays,  the  executor  is  like  the 
hsres  in  the  civil  law,  only  he  takes  nothing  to  bis  own 
ufe.     Book  4.  part  2.  c.  j.  f.  3. 

Whether  a  nude  executor  can  be  a  witnefs  to  prove  a 
will,  and  whether  fuch  ail  executor,  or  any  executor  beidg 
fworn,  can  afterwards  renounce,  were  points  ftrongly  con- 
troverted in  Herbert  v.  RufTell,  in  the  prerogative  court  in 
Ireland,  Michaelmas  1799.  The  court  determined  both 
queftion^  in  the  negative^ 

(67)  Indeed,  it  would  be  extremely  worth  the  pains  of 
any  ecclefiaftical  lawyer,  or  curious  eccleiiaftic,  to  perufe 
the  four  firft  titles  of  that  book,  which  treat  de  fumma 
trinitate^^de  facroJan£iis  ecckfiis'^di  epifcopis  U  clericisy  and 
de  epifc9pali  audientia. 

The  difference  between  the  Roman  inftituted  heir,  who 
always  had  a  right  to  at  leaft  one-fourth  of  teftator's  pro- 
perty, and  the  modern  executor,  will  plainly  appear,  when 
the  latter  is  confidered,  even  as  to  the  refiduum,  as  a  tr uftec 
for  the  next  of  kin,  yet  they  are  perpetually  fpoken  of  a$ 
fynonimous. 
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any  perfon  to  traufad  the  bufinefs  of  fucfa  rede^p-^ 
tion  of  captives^  that  perfon  Icgati  wljidti  commifi 
€xigendi  licentiam  habeat ;  Sg  profua  can/ckntia  vo^ 
turn  admpkat  te/iatoris;  it  continues,  that  if  no 
fuch  perfon  be  appointed,  tlie  bilhop  of  the  province 
/liall  have  the  like  powers,  votunjL  impleiurus  tefta^ 
toris;  and  concludes  by  llri^y  charging  all  pes^ 
Ions  connufant  of  embezzled  charities,  to  give  La- 
formation  thereof  to  the  governor  of  the  proving^ 
or  the  bifhop  of  the  diocefe.  Here  then  \va«  a  p«r* 
fon  independent  of  the  heir,  not  interefted  in  tl)e 
inheritance,  commiffioned  to  get  pblfeffion  of  the 
bequeathed  property,  to  execute  the  will  of  tl^ 
deceafed,  and  to  adminiiler  the  property  accord- 
ing to  his  wiihes,  and  from  hence  by  d^rees  th|S 
cuflom  crept  in  of  appointing  fuch  executors,  and 
leaving  little  or  nothing  for  the  devtiec,  or  refi* 
duary  legatee  to  do,  and  perhaps  leaving  to  the 
inilituted  heir  nothing  more  than  ^he  Falcidiao 
portion  (68), 

In  the  wide  ocean  of  the  civil  law  we  are  liable 
to  overlook  many  things;  but  I  have  not  ob- 
feived  the  name  of  executor  e^prefsly  ufed  in  the 
Corpus  Juris  Civili^,  before  the  time  of  the  Em* 
peror  Manuel  Comnenus,  under  whom  I  find  a 
conilitution  with  this  exprefs  title,  de  ex^cutoribus 
tejiamentarum  (69)  :  it  recites,  that  "  multi  ho* 
^'  mines  in  extremis  fuis  difpoiitionibus  pracura* 

((>i)  Ayliffe  feems  to  be  of  the  fame  ppiaion,  p.  37a. 

(69)  Conftitutiones  Imperatpriar,  p.  5^7. 
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'^^  tores  Jive  executores  eorum  quae  prefcripferunt 
*V  relinqunt,  iis  que  Chrijio  (dulci  ifto  ac  falutari 
'^  mundo  nomine)  h(erede  Jcripto^  rerum  fuarum 
-*'  difpenfationcm  atque  adminiftrationem  adjun- 
"^-^gunt;"  and  that  they  do  this  principally  when 
*fhey  bequeath  their  property  to  the  poor.  Here 
•then  it  appears,  that  even  where  the  whole  admi- 
niftratjon  of  the  property  was  committed  to  an 
Executor,  yet  it  'was  thought  neceffary  to  name 
•ah  heir;  and  where  they  wiflied  not  for  the  poffi- 
*-We  interference  of  man;  that  to  fatisfy  the  regu- 
%tions  of  the  law,  the  facred  name  of  our  Saviour 
^as  introduced  into  the  will, 

« 

""  The  remaining  palt  of  the  conftitution  is  in- 

•tended  to  prevent  the  law's  delay  upon  occafion  of 

•fuch  favoured  and  pious  bequefts,  to  enforce  the 

'diity'of  fuch  executors,  and  to  give  powers  to  the 

*pr3efe6l  of  the  town,  and  economift  of  the  church, 

to  enforce  or  execute  the  intentions  of  the  tefta- 

tor,  making  a  due  return  of  their  proceedings  to 

•  the  imperial  court  (70).     The  incapacities  of  exe- 

'  ciitors  were  much  the  fame  with  thofe  of  heirs, 

'-  '  V.  OF  THE  INTERPRETATION  OF  WILLS 

AND  CONSTRUCTION  t>F  LEGACIES].— 

Some  general  maxims  of  interpretation  are  too 

deeply  rooted  in  human  reafon  to  admit  diverfity 

in  legal  fcience.     That  the  will  of  the  teftator 

(70)  Perfons  attainted  of  treafon  and  felony  and  out- 
lawry, cannot  be  executors  with  us.  See  Wentworth's 
Office  of  Executors,  page  17,  ' 
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ought,  if  poffible,  to  prevail;  that  it  cannot,  how- 
lever,  operate  againft"  the  rul^s  of  law ;  and  that 
the  words  ought  not  overweigh  the  manifeft  in- 
tention, are  pofitions  univerfally.  adopted  asjuft 
and  r^afonable :  but  many  cafes  will  occur  by  no 
means  fo  obvious,  and  "Nrhere  wife  lawgivers  or  in- 
terpreters may  vary  in  opinion,  without  imputation 
on  the  judgment  of  any,  e.  g.  Suppofe  two  claufes 
in  a  will  repugnant  to  each  other,  and  giving  the 
fame  things  to  different  perfons,  which  fliall  ftand? 
In  this  cafe,  by  the  civil  law,  as  I  conceive,  the 
two  hold  it  jointly  or  in  common  (71);  and 
though  in  ancient  times  our  jurifts  differed,  and 
would  have  given  it  entirely  to  the  later  devifee, 
yet  it  is  very  obfervable  that  modern  d^terminar 
tions  have  altered  the  principle,  and  coincided 
with  the  wifdom  of  the  imperial  law  (72). 

It  is^  generally  in  our  courts  confidered  as .  a 
maxim,  that  in  cafes  of  doubt,  or  of  doubtful  ex- 
preffion,  the  heir  at  law  is  to  be  favoured  ;  a  po- 
fition  which  may  be  carried  too  far,  and  which  in 
its  unqualified  extent  has  been  difputed  by  emi- 
nent men :  the  civil  law,  however,  left  no  doubt 
of  its  partiality  to  the  heir,  of  which  it  gives  two 
remarkable  inflances  in  the  fandeAs,  deciding  in 
t6e  one  agairifl'a  double  or  accumulative  legacy  ;  ' 
in  the  other,  againfl  the  legatees's  claim  of  a  larger 
eftate,  where  a  queftion  had  arifen,  whether  a  fub- 

(71)  See  AylifFe,  p.  379. 

(72)  3  Atkyns,  493. .  Harg.  Co.  L.  112.  6. 
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to  have,  met  the  approbation  of  that  learned 
civilian. 

Chattels.'] — It  is  obferved  by  Swinburne  and 
others,  that  chattels  is  a  word  more  obvious  in 
the  laws  of  this  realm  than  in  the  civil  law ;  but 
it  feems  to  be  fettled  that  the  whole  of  the  tefta- 
tor's  perfonal  eftate,  and  confequently  his  money 
among  the  reft,  will  pafs  by  a  general  bequeft  of 
all  his  goodSy  or  of  all  his  chattels  (78)- 

Goods  immoveable.] — Thefe  words  give  a  right 
to  the  leafes  or  leafehold  interefts  which  did  be- 
long to  deceafed,  and  to  the  natural  fruits  thereof, 
as  grafs  growing  on  the  giound,  and  fruit  on  the 
trees,  but  not  to  corn  growing  in  the  ground,  or 
any  induftrial  fruits,  i  e.  produced  by  men's  in- 
duftry :    they  are  counted  among  the  moveables 

(79). 

Moveables,] — Under  moveables  a  legatee  may 
recover  all  perfonal  goods^j  both  quick  and  dead, 
which  either  move  themfclves,  as  horfes,  iheep, 
and  oxen,  or  can  be  moved  by  another,  as  plate, 
houfliold  ftufF,  corn  in  the  barn  or  in  the  flieaf, 
and  natural  fruits  if  gathered,  not  Jru8us  pen^* 
denies^  and  alfo  corn  growing,  if  it  were  fown  in 
time,  before  the  expiration  of  the  term,  fo  that 
teflator  might  have  reaped  it,  if  he  had  lived  till 
Jiarveft(80). 

(78)  See  Swinburne,  part  7.  fee.  lo* 

(79)  Swinburne,  page  503. 

(80)  Swinburne,  part  7.  fee.    10.  p.  301.      Jlimentumy 
maintenance,  comprehended  food,  clothing,  dwelling,  cdu- 
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Upon  feveral  of  the  preceding  words  there  have 
been  conliderable  contefts,  as  for  inftance,  whe- 
ther ready  money  (hould  pafs  under  cjfattels ;  but 
of  all  expreffions,  houfehold  Jiuff  feems  to  have 
given  rife  to  moft  contention.  The  whole  tenth 
title  of  the  33d  book  of  the  Pande6is  is  de  Jupel- 
leBile  legata.  And  in  modern  times,  though  no 
doubt  can  be  entertained  that  cattle,  carts,  veflels 
affixed  to  the  freehold,  and  many  other  things 
enumerated  by  Swinburne  (81),  are  not  to  be 
reckoned  among  houfehold  ftuff,  and  that  apparel 
•  and  books  (82)  are  excluded  by  the  civil  law,  yet 
great  contefts  have  arifen,  whether  plate  and 
coaches,  or  fuch  like  equipages,  are  to  be  claffed 
and  included  under  the  general  name  of  houfe- 
hold ftuff.  The  determinations  are,  that  plate 
will  pafs,  ifconfidered  by  teftator,  not  as  merely 
ornamental,  but  as  part  of  his  utenfils,  i.  e.  if  the 
teftator  was  in  a  rank  in  life  which  rendered  plate 
an  article  fuitable  to  his  domeftic  eftablifiiments ; 
and  Swinburne  is  of  opinion,  that  coaches  and 

cation,  and  even  if  the  iituation  in  life  of  the 'legatee  de« 
manded  it,  fervants  and  horfes.  Dig.  34.  i.  de  alimentis 
legatis.  Pradium  inflruSfum  paffed  every  thing  upon  it. 
Pradium  cum  in/irumentOj  only  the  things  neceflary  for 
cultivation. 

(81)  It  is  remarkable,  that  upon  this  fubje(ft  and  feveral 
others  of  a  fxmilar  kind,  the  Treatife  of  Equity  has  bor- 
rowed from  and  copied  Swinburne  verbatim,  without  men- 
tioning the  loan. 

(82)  A  library  does  not  pafs  by  this  name,  3  Atk.  202. 
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ornamental  carriages  are  to  be  nijimbered  among 
houfehokl  fluff. 

In  analyfjpg  the  interpretation  of  words  in  tefla- 
ments,  I  have  been  infenfibly  carried  into  the  con- 
ftru6lion  of  legacies ;  for,  in  flriftnefs,  it  was  in 
them  only,  and  not  in  the  univerfal  devife  to  the 
heir  or  univerfal  fucceflfor,  that  fnch  queflions 
could  occur. 

Legacies,  however,  or  particular  fucceffions, 
deferve  a  feparate  and  more  minute  difcuffion, 
both  on  account  of  the  very  fpecial  and  particu- 
lar confideration  beflowed  upon  all  their  various  • 
cafes  bv  the  civil  law,  and  alfo  becaufe  its  de- 
cifions  thereupon  have  generally  been  followed  by 
the  courts  and  judges  of  thefe  realms. 

The  four  diflinftions  of  legacies  known  to  the 
early  Romans,  and  the  difcriminating  lines  be- 
tween legacies  direft,  and  legacies  in  trufl,  were 
all  done  away  by  Juftinian.  The  civilians,  after 
difcuiTmg  the  cafes  of  uncertainty  and  error  in 
legacies,  con(ider  them  as  conditional,  alternative ^ 
accumulative  or  double  (S3),  and  then  proceed  to 
the  points  of  abatement,  ademption,  and  tranjla- 
tion,  together  with  the  queftion  when  intereft  fhall 
be  allowed  upon  them  (84J. 

(83)  Our  law  ufually  divides  them  into  fpecific  and  pe- 
cuiiiary>  veiled  and  contingent. 

(84)  On  many  of  thefe  points,  as  Mr.  Woodcfen  ob- 
fcrves,  the  court  of  chancery  has  very  unrefervedly  referred 
to  the  rules  of  the  RomaA  civil  law,  as  principles  of  de- 
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()f  Uncertainty.'] — This  may  refpe6i;  the  legatee, 
or  the  thing  bequeathed,  and  in  the  firft  inftance 
may  arife  from  iio  perfon  being  na^edy  or  from 
two  peribns  having  one  and  the  fame  name.  If 
no  perfon  be  named,  of  courfe  the  legacy  muft  be 
void;  and  by  the  earlier  Ronmn  law  fuch  a  de- 
fcription  of  a  legatee  as  this,  I  give  to  whoevelr 
jkall  give  his  daughter  to  my  /on  in  marriage^  was 
too  uncertain  to  make  good  the  legacy.  But 
Juftinian  amended  the  law  according  to  reafon, 
and  its  ultimate  regulation  was,  that  legacies 
might  be  given  to  uncertain  perfons,  if  the  tefta- 
tor's  meaning  eould  be  found  out,  or  they  ren- 
dered certain  by  the  event  (85). 

If  there  were  divers  perfons  of  the  fame  name, 
the  legacy  was  void  for  imcertainty,  unlefs  one 
of  them  was  able  to  prove  himfelf  the  perfon  in- 
tended, of  which  his  being  the  intimate  friend- 
or  near  relation  of  the  deceafed  was  allowed  to 
be  ftrong  proof.  But  charitable  legacies  were  not 
to  fail  from  the  want  of  certainty  as  to  the  objeft 
intended.  If  to  a  church  without  naming  any 
one  in  particular,  it  would  be  interpreted  the 
parifli  church  of  the  deceafed;  if  to  the  poor, 
the  poor   of  his  pariih;    but  at  all  events,  the 

cifion ;  and  the  iame  author,  in  another  place,  truly  fays, 
in  all  teftamentary  matters  of  a  perfonal  nature,  our  courts 
have  avsuled  themfelves  of  the  wifdom  and  experience  of 
the  civilians. 

(8s)  See  Inft.  lib.  2.  tit.  20.  fee.  25.  ct  deinceps. 
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pious  aftutenefs   of  the  law  would  prevent  the 
failure  of  his  good  intentions  (86). 

Uncertaii)iy  as  to  the  thingv  bequeathed  muft 
mod  ufually  proceed,  from  the  bequeft  being  too 
general  and  not  fufficiently  definite,  and  even 
negleft  to  exprefs  the  quantity  was  fatal  by  the 
civil  law;  but  Swinburne  obferves,  that  the 
equity  of  our  ecclefiaftical  law  admits  fuch 
legacies;  leaving  the  quantity  to   the  difcretion 

of  the  ordinary.  .        . 

This  uncertainty  muft  frequently  produce  a 
queftion  of  option  or  election.  E.  G.  if  the  tefta- 
tor  bequeathed  a  horfe,  having  many,  who  fliould 
chufe?  the  eleftion  belonged  to  the  heir  if  the 
words  were  direcled  to  him,  as  1  will  that  my 
heir  fliall  give  A.  B.  a  horfe ;  to  the  legatee,  if 
direfted  to  him,  as  I  will  that  A.  B.  Jkall  have 
a  horfe,  but  in  the  former  cafe  the  heir  muft 
not  chufe  the  very  worft,  nor  in  the  latter  the 
legatee  eleft  the  very  beft  (87). 

(86)  So  with  us  in  gifts  to  charitable  ufes,  if  no  fpecific 
defcription  of  objedi:  be  pointed  out,  the  court  of  chancery 
will,  in  refpetft  of  the  general  purpofe  appearing,  direft  the 
mode  of  giving  it  effedl.  Attorney  General  v.  Henrick, 
Ambler,  712.  collateral  proof  may  be  admitted  to  make 
certain  the  perfon  or  thing  defcribed.  See  Treatife  of 
Equity,  book  6.  ch.  2.  k^.  6.  and  the  cafes  there  cited. 
Covenant  dcfigned  for  the  benefit  of  the  church,  if  j)oflibIc 
to  be  fpecifically  performed,  2  £q.  Ca.  Ab.  17. 

(87)  He  who  ought' to  do  the  firft  zSt  fliall  have  the 
cle£tion,  by  our  law.     Co.  L.  145.  a. 
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Error.  ]  This  may  be  in  the  peribn,  in  the  nime^ 
or  the  quality  of  the  devifee  or  legatee.  If  it  could 
l>e  proved  that  thd  teftator  meant  ^tte  pefrfon, 
but  by  miftake  iiientidned  another,  th«  legacy^ 
to  the  ktter  Was  void,  but  a  wrong  defcJriptioii 
would  not  vitiate,  if  the  perfon  could  be  afcer- 
taiued  (88).  The  fame  rule  held  as  to  a  miftake 
in  the  name.  An  error  in  the  quality  Was  not 
hurtful,  unlefs  that  quality  were  the  final  caufei 
wherefore  the  telljttoi'  gave  the  legacy  (89)* 
An  error  iu  the  proper  name  of  the  thing  did 
Yiot  vitiate,  but  in  the  name  appellative  df  it  did, 
for  that  was  in  the  fubftanc^. 

Conditional  Legacies.  ]  If  thef  legacy  was  pure 
and  fimple  it  became  due  the  day  of  the  death 
of  the  teftator,  and  therefore  if  the  legatee  died 
firft,  it  lapfed  and  was  not  tranfmiffible ;  but 
if  the  legacy  Was  conditional  it  became  due  the 
day  on  which  the  condition  was  performed,  and 
lapfed  if  the  legatee  died  before  that  day.  Thefe 
were    the   general  rules  (90),    but  there  were 

If  a  man  grant  one  of  the  horfes  in  his  ftable,  the  grantee 
has  bis  eledion  to  take  which  he  pleafes.     Co.  hi  145.  a. 

(88)  See  2  Inft.  lib.  2.  tit.  20.  feft.  30.  Defalfa  de^ 
monjlrationey  ibid  fe£l.  29.  De  ^rrore  in  nomine  legatarii. 
Legacy  to  the  two  daughters  of  A*  A.  has  three  daughters^ 
they  (hall  all  taice.  Stebbing  v.  Walker,  2  Brown,  p.  85* 
To  James  fecond  fon  of  A.  he  was  the  third,  the  name  pre- 
vails over  the  order. 

(89)  Ibid.  fe£^.  31.     De  falfa  caufa  aijeSia^ 

(90)  So  they  are  in  our  law,  but  as  to  the  firft  a  l^queft 
may  be  fo  worded  as  to  prevent  lapfe,  3  Atkyns,  372,  380. 

yOJL.   I.  "  T 
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ipany  exceptions  and  diftinAions,  among  whicb 
none  is  better  known  to  our  law  than  that  be- 
tween time  annexed  to  the  fuUlance  and  to 
the  p^yn^nt  of  the  legacy ;  m  tlve  fo?nier  it  did 
lapfe,  e.  g..  if  the  words  were  wftefi  or  if  A.  B. 
fhall  arrive  ?^t .  twenty-one^  (9l)  in  the  latter 
waft  tranfimtted  to  reprefentatives  of  legatee, 
9.  g.  if  they  were  iQ  be  paid  when  A.  B.  ihatt 
be  of  the  age  of  twenty-one, 

TI>e  law  diftitigudhed  bet^ween  a  co»diti0nat  and 
a  modal  legacy,  i.  c.  one  in  which  the  mode  of 
manner  of  applying  the  legacy  waa  mentioned,  as 
£>  much  to  bind  a  bpy  apprentice,  or  to  ere6t  3 
monument ;  in  thefe  cafes  the  legacy  was  vefted 
and  due  immediately,  and  did  not  lapfe  by  the 
ileath  of  the  legatee,  and  our  law  agrees.  Barlow^ 
V.  Grant,  1  Vernon,  255.  See  Swinburne,^  p.  253^ 

Under  conditional  legacies  we  muft  again 
advert  to  tliofe  conditioi^ed  in  reflraint  of  mar- 
riage- I  have  before  faid,  that  by  the  civil  law 
all  conditions  in  reftraint  of  marriage  were  vdd^ 
as  contrary  to  nature,  and  hurtful  to  the  commu* 
nity^   and   marked  the   diveriity  between    that 

and  as  to  the  latter,  there  are  many  cafes  in  whkh  it  is 
dibitum  in  prafintiy  though  filvenium  infkturoy  vefted  and 
tranfmiffible.     See  then[i  colleded  2  Fonbl.  p.  374. 

(91)  Laqds  devifed  in  this  manner  will  defcend  to  the 

heir,  3  Term  R.  41.    All  that  tht  civil  law  has  iaid  upon 

the  fiibje£t  is  applicable  to  what  we  call  real,  as  well  as  u> 

.pefibnal  eftate.    An  eftate  to  A.  and  his  heirs,  if  A.  dies 

before  teftator«  thedeviic  is  void%  as  appears  from  every  cafr 
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and  our  fyflem  on*  tfa^  fiitge^i  (92).  I  mufi  be 
underftood  to  mean,  however,  prohibitions  of 
marriage  altogether,  for  if  it  was  <^ly  in  part 
reftrained,  in  refpeft  pf  time,  place,  or  perfon, 
the  civil  law  agreed  with  ours,  for  this  was 
only  protefting  the  individual  from  the  con* 
fequences  of  hafty,  raft,  and  impmvident 
matches. 

Under  the  head  of  lapfed  legacies,  I  muft  alfo 
again  obferve,  (93)  that  there  was  .  no  furvivor- 
ihip  among  legatees  by^  the  civil  law,  but  that 
ours  differs  in  that  refped;  (94). 

Alternative  Legacies.'] — In  this  cafe  there  was 
but  one  legacy,  as  if  the  teftator  bequeathed  his 
eftate  at  Tivoli,  or  his  efiate  at  Brundufium,  the 

from  Brett  and  Rigden  in  Plowden,  to  White  and  White, 
a  cafe  from  Ireland,  not  many  years  fince  determined  by  the 
Lords  in  England,  where  the  teftator's  intentions  in  favour 
of  his  grandfon  by  his  eldeft  fon  deceafed,  were  forced  to 
bend  to  the  rules  of  law  which  gave  the  property  to  his 
fecond  fon. 

(92)  Book  I.  Chap.  i.  p.  79.  and  Introdudory  Chapters, 
p.  31 .  Unreafonable  conditions  in  legates  were  nuU,  as 
to  be  decollated  or  confumed  in  lime  from  fear,  of  inhuman 
tion  alive,  were  deemed  fuch.  But  was  it  not  too  great  a^ 
latitude  to  annul  conditions  tending  to  quiet  the  departing 
foul,  and  founded  in  appreheniions  proved  by  experience,  to 
be  not  altogether  groundlefs  ? 

(93)  See  note  to  p.  212.  in  the  chapter  on  Joint* 
ten^cy. 

(94)  As  appears  from  the  cafe  of  Nortbey  and  BurbagOy 
Gilb.  Rq;>»  137.  and  BufFar  v.  Bradford,  2  Atks.  2io. 
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legatee  /hould  have  but  One  of  thefe  eftates,  but 
he  had  his  option  whith  he  would  take ;  if  pro* 
perty  was  gjven  to  A,  or  B.  they  took  jointly. 

Accumulatvce  Legacies,  j^— They  might  be  either 
aceiimulat^d  upon  another  legacy,  upon  a  child's 
portion,  or  upon  a  debt  due.  In  the  firil  cafe 
if  they  were  pecuniary,  and  git'^^en  by  the  fame 
will,  the  prefumption  Mas  againft  the  legatee, 
but  if  the  two  pecuniary  bequefts  were  in  dif- 
ferent writings,  as  e.  g,  in  a  will  and  a  codicil, 
whether  the  latter  was  more  or  left,  or  equal 
to  the  former,  it  was  to  be  conftrued  accumu- 
latively, the  prefumption  was  in  favour  of  the 
legatee  (9A) ;  but  if  it  was  a  fpecific  thing,  a 
corpus  as  the  civil  law  terms  it,  it  could  not  be 
devifed  twice,  the  legacies  were  not  held  to  be 
accumulative,  for  eadem  quantitas  fcepius  prcejlan 
pojfet^  non  *vero  eadem  res.  But  thefe  rules  being 
only  applied  to,  where  there  was  no  internal 
evidence  of  the  intention,  of  courfe  yielded  to 
$hat  intention  if  it  appeared  manifeft  (96). 

(95)  Cateris  paribus^  a  teJlaUr  mujl  be  fuppofedto  mtan 
a  ben$volence4 

(96)  See  particularly  Dig.  34.  4.  9.  and  alfo  Dig.  22. 
tit.  3.  de  probationibus  &  prefumptionibus,  and  Swinburne, 
L.  50.  thefe  rules  have  been  mofi:  clearly  illuftrated  by  Mr. 
Jiiftice  Afton,  and  the  Lord  Chancellor,  in  Hooly  and 
Hatton,  and  by  Lord  Thurlow,  in  Ridges  v.  Morrifon, 
I  Brown,  389.  who  all  evince  their  knowledge  of  the 
Roman  law,  and  whofe  ej^ample  ought  to  be  the  ftrongefl 
incitement  to  its  iludy. 
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As  to  double  portions,  the  general  tenor  of 
cafes,  (and  upon  this  fubje^l  the  principles  of 
the  ciril  law  cannot  be  better  illuftraled  than 
by  the  decifions  of  our  courts  of  equity,)  feenis 
to  have  been  to  lean  againft  them,  L  e.  that  a 
kgacj'  (liould  be  conftrned  to  be  a  ffitisfadion, 
unlets  there  are  circumftances  to  fl)ew  that  it  was 
not  fo  intended.  To  this,  however,  there  are 
numerous  exceptions,  as  when  the  provifion  by  the 
will  is  inferior,  and  whether  there  can  be  any 
general  rule,  was  vehemently  difputed  in  the 
cafe  of  Hanbury  and  Haubury,  2  Brown's  Rep. 
p.  352.  where  all  the  cafes  on  the  fubjeft  are 
coilefted,  and  in  which  an  eminent  advocate 
declares  he  could  find  but  two  cafes,  and  thofe 
governed  by  very  fpecial  circumftances,  where  a 
legacy  was  not  conftrued  to  be  a  fatisfa6lion  of  a 
previous  portion.  » 

Where  a  father  makes  a  provifion  for  a  child 
by   his  will,  and  afterwards  gives  to   fuch  child 

A  larger  legacy  given  to  the  fame  legatee  in  a  will  after 
a  lefs,  legatee  fliall  take  both.  Curry  v,  PhilJ,  2  Brown, 
225.  fo  that  the  rule  of  the  civil  law.feems  only  to  have  b^en 
followed  where  the  legacies  10  the  fame  writing  were  equal 
in  quantity ;  in  Coote  againf):  Coote,  2  Brown,  526,  a 
fecond  codicil  appearing  to  be  only  3  repetition  of  thp 
former,  with  the  addition  of  a  fimpi^  legacy,  the  legacies 
were  not  doubled ;  but  the  moft  remarkable  point  in  that 
cafe  was,  that  parol  evidence  w^s  read,  to  (hew  they  were 
HOC  intended  as  accumulative.  See  p.  525*  2  Brown,  tot 
the  reafons  given. 

w 
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a  portion  in  marriage,  or  for  eftablifliment  in 
life,  of  equal  or  greatier  amount  than  the  legacy, 
it  is  an  implied  ademption  of  the  legacy  (97). 

I    proceed   now  to    the  third  cafe,  viz.  of  a 
legacy  bequeathed  to  a  creditor  by  his  debtor. 
The  prefumption  here  prima  facie  was,  that  the 
legacy  was  to  go  in  fatisfaftion  of  the  debt,  for 
that   the  teftator  muft    be  fuppofed  to  be  juft 
before  he   is  -kind,  and  the  maxim  of  the  civil 
law    was    debitor   nan  prefumitur   donare.      But 
this  prefumption  was   carried    too  far,     and    if 
the  legacy  be  lefs  than  the  debt,  or  on  condi- 
tion, or  on  a  contingency,    or  not  equally  be- 
neficial with  the  debt  in  any  particular,  it  has  not 
been  conftrued  to  go  in  fatisfadion,  but  accumu- 
latively.    So  if  the  thing  were  of  a  different  na- 
ture, thus  land  was  not  to  go  in  fatisfa6tion  of 
money  (98). 

(97)  See  the  exceptions  to  this  rule  colle3ed  by  Mr. 
Fonbl,  2  vol.  p.  554.  How  far  a  wife  fhall  have  both  a  le- 
gacy and  a  provifion,  covenanted  at  the  time. of  marriage, 
fee  Babbiiigton  v.  Greenwood,  i  P.  V/ms.  531.  Eaftwood 
and  Vinkej  2  P,  Wms.  Richardfon  v.  Elpliinftone,  2  Vefey, 
jun. 

(98)  Inft.  2  Lib.  Thefe  principles  are  found  among 
other  places  of  the  fecond  book  of  the  Inftitutes,  lib.  20. 
feft.  14.  which  is  de  debito  legato  creditori.  Though  our 
courts  of  equity  have  followed  them,  yet  where  the  tcC 
tator  has  left  wherewithal,  and  (hewed  his  intentions  fo  to 
be,^he  has  been  conftrued  to  be  both  juft  and  bountiful. 
Sec  Salk.  iS5-  Cuthbert  v.  Peacock,  and  Chancey's 
cafe,  I  P.  Wms.  408. 
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The  points  of  i^faatement  and  intereft  ttlay 
be  very  briefly  dilcufled ;  as  to  the  firft,  the  heir, 
whenever  he  paid  legacies,  might  deqjand  cautioni 
from  the  legatees  th^t  they  would  refund,  if  there 
Were  a  deficiency  of  affets  {99)j  Ayliffe,  p.  377> 
but  charitable  beq^uefts  were  not  to  abate  in  pro^ 
portion  with  the  re(t,  Nov.  131.  ch.  12.  and  as 
to  -intereft,  the  rule  is  thus  briefly  laid  down  iu 
the  Paude^b,  SO.  1 .  23.  ^  quis  bonarum  partem 
iegaverit  JmefruBibus  rejiitmtur^  ni/S  mora  in- 
tercejjirit  he^edis.  The  heir  was  not  accountable 
for  the  fruits,  unlefs  he  had  been  in  delay,  if,  for 
infiance,  he  refu&d  to  pay  becaufe  they  objei^d 

A  legacy  ctnm>t  be  counted  a  fatis&dion  of  a  debt  oon* 
traded  after  the  will  made,  I  P,  Win&.  299. 

So  if  the  debt  was  upon  an  open  or  running  aco^unt^ 
sbid« 

Legacies  aaturallj  impljr  a  bountjr^  and  therefore  in 
Clark  V.  Sewell,  3  Atks.  97,  the  maxim,  debitor  non  fra- 
fumitur  d&nare^  would  not  hold,  faid  Lord  Hardwicfce,  if  it 
were  now  to  be  reconfidered. 

The  courts  of  late  have  not  altogether  difavowed  this 
do£bine  of  fatisfadlion,  jet  they  have  been  very  inclinable 
to  lajr  hold  of  any  cir cumftances  to  diftinguiih  the  latter 
from  the  former  cafes.  .  2  Vefejr,  636. 

Any  minute  circumftance  is  laid  hold  of  to  evade  the 
^    rule  of  a  legacy  larger  or  equal  to  a  debt,  being  a  conftruc* 
tive  Iktisfa&ion. 

(99)  With  us  pecuniary  legatees  abate  in  proportion, 
but  not  fpecific  legatees*     Charitable  legacies  abate  equally 
others* 

Y  4 


328  OF  THE  RIGHTS  [Book  11. 

ta  his  I'etaming  the  Falcidian  portion,  he  paid  Qot 
iptereft,  for  the  delay  was  not  his  (100). 

Ademption^rrry"I\ii^  might  arife  from  the  der 
ftrudlion  of  the  thing  bequeathed,  from  calling 
it.m  if  it  wa3  a  debt  due  to  the  teftator,  pr  from 
the  improper  conduft  of  the  legatee.  If  the 
thing  bequeathed  periihed  before  delivery  without 
the  &ult  of  the  heir,  the  lofs  fell  upon  the  legate^ 
(lOl);  fo  if  it  be  changed,  a§  ]f  the  teilator 
pulled  down  the  houfe  bequeathed^  and  built 
another,  the  bequeft  did  not  extend  tp  tlve  niew 
edifice  (ids).  If  the  teftator  in  liis  l}fe-time 
ilienated,  or  gave  thj;  thing  to  another,  fhe  legacy 
was  extinguilhed  of  courfe  (103);  but  if  the 
alienation  wa$  not  voluntary?  but  conftrained  by 
temporary  poverty,  or  fome  fuch  caufes,  many 
civilians  have  infifted,  that  either  the  legacy  was 
pot  extinguifhed,  or  at  leaft  the  proof  of  altered 
intention  w^§  thrown  on  the  Jieir  (104), 

(iqo)  If  a  legacy  be  charged  on  land,  ^nd  no  time  of 
payment  mentioned  in  the  will,  it  carries  |nterefl:  fron^ 
f^eftatof's  death ;  fo  if  upon  produftive  pcrfonal  eftate  as  out 
qf  tportgages^  or  ftock  yielding  intereft  or  profit  j  caufa 
fateff  .Put  if  ft  be  to  coipe  generally  out  of  the  perfonal 
(pftate,  and  no  time  of  paynient  pentioned,  it  fhall  carry 
yiterel|  only  fj-onj  th,e  e|id  of  the  year  after  the  teftator'^ 
death. 

(lOl)  Inft.  lib.  a.  tit.  20.  fee.   l6.  di  tnt^rltu  i?  muta-t 
iione  ret  legate. 
'   (i02)  £)ig.  30.  b.  5.  fee.  7., 

(P3)  Dig,  34.4.18. 

{m)  Pig-  32^*  \h  i*f 
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The  calling  in  a  debt  due,  was  confidered  as  an 
ademption,  the  receiving  it  as  voluntary  payment 
not  fo  (105);  yet  even  the  former  rule  is  by  no 
means  fatisfa6lory,  as  he  might  have  called  it,nit 
merely  from  a|)prehenfion  of  the  fecurity  (106), 
and  ademption  of  lega^cies  is  not  to  be  prefumed. 

Otlier  caufes  of  ademption  were  peculiar  to  the 
Roonan  law,  as  if  the  legatee  had  grievoufly  in- 
jured or  wounded  the  teftator,  or  great  enmiticii 
l)axl  fubfifted  between  them;  rules  opening  a 
licenfe  for  controverfy  and  difficulties  in  proof 
and  praftice,  \yifely  avoided  by  our  law,  for  wl^ 
iliould  determine  the  gVadations  of  ill-will  which 
ibould  or  fliould  not  be  conftmed  to  extinguiili 

the  legacy  (107)? 

Before  I  quit  the  fubjeft  of  legacies,  I  muft 
reminxl  the  reader  of  what  was  faid  in  the  Chap- 
ters on  Jointenancy,  that  by  the  civil  law  there 

(105)  Dig.  32.  ji.  13, 

(106)  That  diftinclion  has  been  exploded  with  ys,  but 

another  is  made  between  a  fpecific  legacy  and  one  in  nzi^ 
tneratif^  viz.  that  the  former  is  loft  by  being  altered,  not 
^he  latter.  See  Treatife  of  Equity,  book  4.  part  i.  c.  a, 
f.  2.  and  the  cafes  mentioned  in  the  note. 

(107)  PandecSs,  lib.  34.  tit.  3.  f.  11.  Siquidemcapitahf 

vel  gravijjlm^  inimiciti^c  inter cejferint^  adempturn  vidciur  ^uo4 
reli^um  eji  \  Jin  autem  lev  is  offenfa^  manct  jidei  commijfumf 
}  muft  here  obferve,  that  fimple  legacies,  and  legacies  or 
l)equefts  in  truft,  are  generally  confidered  together  in  the 
pigefts.  The  30,  31,  and  32  books  of  the  Digefts  are' 
entitled,  alfo  the  i,  2,  and  3,  de  te^atis  ^  Jidei  commiJjis^ 
^n 4  tr«at  entirely  of  thein« 
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was  no  furvivorihip  among  legatees,  a  rule  fol- 
lowed by  our  ccclefiaftical  courts,  and  ftrongly 
urged  in  the  jourt  of  chancery,  but  by  the  latter 
tribunal  repelled  (108). 

After  legacies,  the  Inftitutes  treat  of  trufts  and 
fubftitutions ;  the  latter  have  been  ex[dained  in 
the  chapter  of  Remainders,  and  what*  is  faid  on 
the  former  ieems  little  interefting  to  the  modem 
advocate.  Thefe  chapters  of  the  Inftitutes  treat 
principally  of  laying  equal  burthens  on  theheir^ 
and  the  perfon  for  whom  he  held  in  truft,  when 
fuch  a  truft  was  created,  becaufe  originally  tha 
heir  felt  the  whole  burthen  in  fuch  cafes  with- 
out any  benefit,  and  thereby  the  legatee,  or 
ceftuyque  truft  (if  we  may  call  him  fo)  fuffered, 
becaufe  the  heir  would  not  accept  the  inheritance, 
and  thereby  the  legacy  or  truft  funk  alfo.  To 
remedy  this,  proviftons  were  made,  that  if  the  heir 
was  a  mere  inftrument  of  transfer  to  the  cef- 
tuyque truft,  and  derived  no  benefit,  he  ibould 
not  be  fubje6l  to  debts,  or  feel  any  burthen  :  or 

(108)  Webfter  and  Webfter,  and  Gary  and  Willis,  t  P. 
Wms.  are  cafes  in  which  it  was  controverted,  whether  a 
legacy  being  given  to  feveral  perfons,  they  (hould  be  join* 
tenants,  according  to  the  rule  of  the  common  law,  or 
tenants  in  common,  according  to  the  rule  of  the  civil,  and 
that  of  the  ecclefiaftical  courts,  which  admit  of  no  fur- 
vivorlbip  \  determined  in  favour  of  jointenancy,  and  in  the 
latter  cafe,  as  I  have  before  obferved,  the  mafter  of  th0 
rolls  (ays,  that  he  does  not  fee  that  a  court  of.  equity 
ihould,  eVen  in  cafe  of  a  legacy,  judge  according  to  the 
rules  of  the  civil  law. 
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at  leaft  as  he  retained  his  Falcidian  portion  againft 
the  ceftuyque  truft,  as  well  as  againft  legatees,  that 
the  debts  {hould  be  divided  proportio||ably  between 
them  (109). 

VI.    HOW  WILLS  MIGHT  BE  AVOIDED.] 

-^They   might    be  rendered  null  and   void  by 

cancellation — exprefi  revocation — a  later  tejiament 

— implication — inofficioufnefs — imperfeBiony  or  by 

Ihewing  that  they  were  unduly  obtained^  to  which 

we  mull  add  adoption^  and  the  capitis  diminutio. 

Cancellation     or    obliteration    deliberately    done 

muft  be   allowed  fufficient  to  avoid  a  will,  but 

as  it  iliight    happen    by  accident,    and  is  prima 

facie  an  ambiguous  a6l,  in  order  to  make  it  a 

revocation,    it  fhould  be   fhewn    if  poflible    qtia 

animo  it  was  cancelled;   and  if  there  be  a  con- 

tiroverfy,  wha  did  it,  it  will  be  prefumed  to  be 

done  by  him    in  whofe    cuftody  it    was  (110). 

Quae  in  tejiamento  legi  poJfUut^  ea  inconfulto  deleta, 

* 

(109)  It  muft  be  obferved,  that  though  thtfidei  commijfa  of 
the  Romans  are  perpetually  compared  to  our  trufts,  the 
refemblance  is  very  remote.  The  heir  took  the  eftate  on 
truft  to  hand  it  over  to  another,  the  latter  then  had  an 
inchoate  right  or  claim,  but  no  adlual  eftate ;  thofe  were 
not  two  contemporaneous,  eftates,  one  legal  and  the  other 
equitable,  one  in  the  tniftee,  the  other  in  the  ceftuyq.  truft., 
The  iidei  commiflary,  therefore,  though  called  ceftuyq.  truft„ 
as  a  found  fiimiliar  to  our  ears,  is  not  called  fo  in  our  fenfe 
of  the  words,  nor  can  we  learn  much  from  their  dodrine  of 
trufts. 

(no)  One  of  the  moft  remarkable  cafes  upon  cancel- 
lation in  modern  times  is  reported  in  Cowper^  p.  49. 
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'mhihmmu  valaU;  antfuUo^  mm  udemiy  lay  the 
Pafideds^  28.  4.  K 

Exprds  re^^ocalioiift  either  of  legacies  or  of 
previleged  teftaments  might,  hy  the  avil  law, 
be  (imple,  naked,  or  even  verbal.  Thus,  tefia* 
mentsf  ad  pias  caujiu^  and  militarj  teftaments 
might  be  revoked,  but  foiemo  teftaments  line 
to  be  ibiemnly  revoked  (111).  Wood  lays  ge- 
ncrally,  that  verbal  re\'ocations  were  not  valid, 
but  hb  authority,  viz.  luft.  2.  17*  7«  does  not 
fupport  him,  relating  only  to  the  emperor. 

Burtenfliaw  v.  Gilbert,  in  which,  among  odier  points,  it 
was  determined  that  the  ad  of  cancelling  a  latter  will  doth 
not  fet  up  a  duplicate  of  the  former,  and  that  where  there 
are  duplicates  of  a  will,  one  in  the  teftator's  cuftody,  the 
other  not,  and  the  feftator  cancels  that  which  is  in  bis 
cuftody,  itSs  an  eflfechial  cancelling  of  both. 

(til)  See  Swinburne,  p.  531.  The  ftatute  of  finaids 
trts£t%y  that  no  demife  in  writing  of  lands^  tenements^  or 
biriditanuntSy  or  any  claufe  thereof,  fliall  be  revocable, 
otherwife  than  by  ibme  other  will  or  codicil  in  writing, 
€>t  other  writing  declaring  the  iame ;  or  by  burning,  can- 
celling, tearing  or  obliterating  the  iame  by  the  teftator 
bimfelf,  or  in  bis  pre&nce  and  by  his  directions  and  con- 
fcnt}  but  alldemifes  andbequefts  of  lands  and  tenements 
(ball  remain  and  continue  in  force,  until  the  fame  be  burnt, 
cancelled,  torn,  or  obliterated  by  the  teftator,  or  by  his 
dirc(Si(5n  in  manner  aforefaid,  or  unlefs  the  fame  be  akered 
hy  feme  other  will  or  codicil  in  writing,  or  other  writing  of 
the  devifor,  figned  in  the  prefence  of  three  or  four  witneffo 
declaring  the  iame.     Sec.  6. 

And  no  will  in  writing  concerning  any  goods  or  chattUs 
9!jr  firfonal  ejifite  (ball  be  repealed,  nor  (ball  any  claufe. 
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Later  tejiamenta  to  revoke  thofe  antecedent, 
iiiuft  be  perfedl  in  every  refpeft.  Tabula;  priores 
jure  faBa:,  non  irritct  fiunt,  fay  ^e  Inftitutes, 
2  book,  title  17.  f.  7.  Niji  fequentes  jure  ordinata^  • 
ptrfeBa:  fuerint.  See  alfo  Code,  b.  23.  21.  3. 
NorSvas  the  inftance  given  in  the  fame  title  of  1 
fecond  teftament  invalid  by  the  non-acceptance 
of  the  heir,  revoking  a  former  and  occafioning 
the  pafer  familias  to  die  inteftate,  fee.  2.  an  ex* 
ccption  to  the  rule,  becaufe  there  the  fecond 
teftament  was.  perfeft  in  itfelf,  though  rendered 
invalid  by  matter  ex  poft  fafto  (US). 

dcvife  or  beqtieit  therein  be  altered  or  changed,  by  any 
wc^-ds,  or  by  word  of:  mouth  only,  except  the  fame  be  in 
the  life  of  the  teftaCor  committed  to  writing,  and  after  the 
writing  thereof,  read  unto  the  tcftator  and  alltwed  by  him; 
add  proved  fo  to  be  done  by  three  witiiefles  at  the  leafl. 
.  :(ii2^  Our  law  agrees.  See  Onions  and  Tryer,  i*  ?• 
Wms.  343*  JBut  a  difference  of  folemnities  is  prefcribed 
where  a  will  is  to  operate  fubftantively,  and  where  it  is 
merely  to  revoke  a  former* 

It  is  faid  alfo,  that  it  muft  be  a  fubfifting  will  at  tef« 
tatot's  death,  4  Burr.  2512.  unlefs  the  fecond  will  ex* 
prefsly  revoke  the  firft,  which  was  the  cafe  of  Burtenfhaw 
and  Gilbert,  mentioned  before.  The  republication  of  a 
will  once  reverfed  with  us  muft  be  attended  with  the  fame 
folemnities  as.  the  original  making. 

The  ftatute  of  frauds  does  not  extend  to  implied  revo* 
cations,  and  it  is  agreed,  that  an  alteration  of  circumftances 
may  opecate  as  a  revocation  of  a  will  of  lands,  as  well  ais  of 
'  perfonal  eftate.  See  i  Abr.  Caf.  Eq.  413.  Where  the 
whole  eftate  is  difpofed  of^  fubfequent  marriage  and  tlie 
birth  of  a  child  form  a  prefumptive  revocation,  liable  Ij^ovv- 


334  OF  THE  RIGHTS  [Book  IL 

Implied  revocatiom  were  familiar  to  the  Ro- 
man law,  thus  the  birth  of  children  operated 
as  a  revocation  of  a  precedent  will.  See  Inft.  2 
lib.  tit  13.  fee.  1. 

ImperfeB  tejiaments  might  be  fo  in  refpecl  of 
folemnity,  or  refpeft  of  will.  Of  the  former 
we  have  treated  (113).     Imperfection  in  refpefit 

ever  to  be  rebutted  by  evidence.  See  Brady  and  Cubit, 
Douglas  p.  31.  Lord  Northington  and  Dr.  Hay  w/ere  of 
opinion,  that  marriage  fingly  would  not  revoke  a  will  of 
ferfinalitjy  for  in  real  eftate  the  queftion  does  not  occur. 
Mr.  Fonblanque  has  advanced  a  contrary  opinion,  admitting, 
however,  that  the  prefumption  is  liable  to  be  encountered 
.t>y  every  circumftance  indicative  of  a  contrary  intention. 
Treat,  of  £q.  2  vol.  page  36a.  ^n  a  very  ffarong  cafe 
niarriage  was  held  to  be  a  revocation  of  the  will  of  a 
woman.     Hodfiien  and  Lloyd.  2  Brown's  Ch.  534. 

Another  great  point  in  difpute  has  been,  whether  the 
birth  of  a  child  Amply,  fhall  operate  as  a  revocation.  Or. 
Hay,  in  the  remarkable  cafe  of  Shepherd  and  Shepherd,  held 
it  did  not,  and  the  Rqman  rule  being  referred  to,  and  it 
being  infifted  that  the  Roman  law  in  general  guides  the 
decrees  of  the  ecclefiaftical  courts,  (he  anfwers)  no  further 
than  it  flands  uncontradiSed  by  the  £ngU(h.  But*Mr,  Fon* 
blanque  infifts,  that  it  is  not  £>  contradided,  and  that  our 
rule  is  the  fame  \  and  in.  anfwer  to  the  obfervation,  that 
children  are  not  with  us  coniidered  as  having  a  property  in 
the  eiFedls  of  their  father  as  they  were  at  Rome,  replies^ 
though  not  an  indefeafible  property  or  legal  right  to  any 
part,  yet  they  have  a  natural  and  moral  claim. 

(113)  No  want  of  folemnities  afFe^s  a  will  of  perfonal 
eftate  with  us.  The  moft  ragged  and  dirty  papers,  I  may 
lay  fragments,  in  teftator*!  hand  writings  pr  even  didated^ 
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to  will  might  b^  either  when  the  teftator  yrns 
jprevented  from  finiifaiug  his  teflament  by  death 
or  other  }ip|)ediment«  or  having  voluntarily  de- 
ferred its  completion,  death  intervenes,  and  there 
is  no  queftion  that  by  the  civil  \iw  it  was  void 
in  fuch  cafes,  even  as  to  the  part  already  done 
(114),  though  it  were  the  teiiament  even  ci  the 
father  among  his  children  (115). 

Tlie  rigour  of  the  civil  law  adopted  the  faane 
rule,  where  the  teftator  himfelf  deferred  the 
iiniihing  his  teftament  and  died,  or  was  othetwile 
prevented  from  giving  it  perfeftion. 

But  if  the  teftator  having  declared  his  whole 
will  for  the  prefent,  referved  fomething  to  b* 
done  at  another  time,  and  in  the  mean  time 
died(ll6),  the  teftament  was  perfed  notwitU- 
ftanding. 

and  not  regularly  wltneiled^  where  no  fufpicion  of  fraud^ 
and  they  could  l^e  put  together  fo  as  to  coUedl  the  {enCt^  and 
there  appeared'  no  imperfe£lion  of  will)  have  been  efla- 
blifhed  as  teftamentary  difpofitions^  at  leaft  fo  fat  as  to  be 
diredions  to  the  adminiftrator  who  was  obliged  to  ad  with 
them,  as  cum  tejiamento  annexo.  ; 

(i  14)  Swinburne  makes  a  great  queftion,  whether  it  be 
void  jure  gentium^  and  therefore  by  the  law  which  we  ufe 
in  England ;  and  makes  that  depend  on  another  queftion, 
viz*  whether  a  teftament  ad  puis  caufas^  which  is  alfo  go* 
verned  jun  gentium^  be  in  fuch  cafes  void  or  not,  as  to 
what  is  already  done,  and  }&  of  opinion  that  it  is  not. 

(115) 'Swinburne,  party,  p.  5x9. 

(1x6)  Swinburne,  ibid.  And  Swinburne  in^fts,  that 
in  both  cafes  ^ur  lavi;  eftsblilhes  what  has  been  done  i  it 
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As  to  wilh'  undtUy  odtaiNed.  The  variety  of  fraud 
ami  influerrce  whH!h  might  be  ufed  for  this  pur-* 
pofe  is  not  reducible  to  limitation  or  defcrip- 
tion,  and  is  on  every  account  the  ftibje^  of 
pictures  too  melancholy  to  arreft  the  difguft- 
fed  eye,  longer  than  they  force  thcmfelves  upon 
it  It  is  one  of  the  great  themes  of  the  Roman 
fatirifts,  and  too  often  the  fubjc*ft  of  honor  in  the 
cotintries  in  which  we  dwell  (1 17). 

muji  be  underjiood  as  to  petfonaky  Jince  thejlatuie  of  fraudiy 
mnd  that  the  claufes  in  the  part  done  are  perfe^.  But  if  the 
teftator  declares  that  he  means  to  make  alterations  in  the 
part  already  made,  and  dies  without  making  them,  the 
will,  though  of  perfonalty,  ought  not  to  be  eftabliflied, 
for  no  man  can  tell  where  he  meant  to  alter,  and  it  is  not 
"his  will. 

If  a  paper  writing  of  a  teftamentary  nature  as  to  per*- 
fonalty  be  found,  whether  it  (hall  be  a  draught  only  or  a 
teftaraent,  inuft  depend  on  a  variety  of  circumftances,  for 
wKich  I  muft  refer  the  reader  to  Swinburne^  part  7.  kc.  13, 

The  a2d  and  .23d  title  of  the  6th  book  of  the  Code  de 
te/iamentiSy  (hould  be  diligently  perufed  by  the  ftudent. 

(i  17)  The  limits  of  undue  influence,  and  ths  lines  between 
it  and  laudable  attention,  are  too  nice  for  general  rules^ 
and  in  every  cafe  muft  depend  upon  its  circumftances. 
Some  cafes  are  too  ftrongly  marked  to  admit  of  doubt,  as 
*whcre  the  bounty  of  the  teftator  has  been  diverted  by  grofs 
mifreprefcnfation,  or  his  relenting  mind  not  fuffered  to  feel 
the  whole  determining  effeft  of  the  iupplications  of  a  child. 
But  the  pofitipns  of  Swinburne^  as  to  flattery  and  impor- 
tunity, if  admitted  to  be  law  in  the  wide  extent  laid  down 
by  him,  would  make  wild  work  indeed.  In  general,  in 
fuch  cafes,  as  I  have  been  tgld  by  learned    civilians  ui 
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Inofficioui^  WHls.\ — It  is  now  generally  knoW. 
that  by  the  civil  law,   a  will  was  void,  if  children 
in  th^  power  ofthefathei^y  were  therein  pafled 
over    in   filence   or    drfmherited   i^thoiit  caufe; 
and  that  a  (Illy  and  falfe  ofiinion  has  prevailed 
among  the  ignorant,    that  our  law  had  adopted 
the  rule;    Avhich  gave   rife    to    the    cuftom    of 
leaving  a  (hilling  to  a  difinherited  child.     The 
civil  law  had  its  peculiar  reafons,'  which  I  have 
often  mentioned,  viz.  that  the   child  wds  cmfh 
dered  as  one  and  the  fame  perfon  ivith  the  father; 
as  having  a  property  in  his  effeBSy  and  therefore  - 
prima  facie  entitled  to  continue  the  management  of 
his  awn  ejiate.     But  if  he  was  mentioned  in  the 
M'ill,  and  the  caufe  expreffed,  he  might  be  difin- 
herited, provided  it  was  one  of  the  caufes  allowed 
by   the    law.     Among    thefe    were    ftriking    ot 
curfing,  killing  or  endeavouring  to  kill  the  pa- 
rents, accufing  them  of  capital  crimes,  and  even 
refufing  to  be  fecurity  for  them.     Herefy  in  the 
fon  was  a  fufficient   caufe—^nay,  his   difgracing 
himfelf,  as  by  going  on  the.ftagcf,  with   tnanjr 
others  to  be  judged  of  by  the  magiftrate ;   but 
the  privileged    will  of  a  foldier  could    not   b^ 
inofficious. 

Adoption  and  change  of  Jiate.  ] — A  will  at  Rbine 
was  alfo  void,  if  the  teftator  fulFered  a  diminution 
of  his  liberty,  or  of  the  rights  of  the  city  by  way 
of  punilhmerit,  or  was  condemned  to  death  (1 18) ; 

fngland)  the  difpofition  of  theit  courts,  is  caterii  paribus^ 
to  lean  in  favour  pf  the  will. 

(ii8)  Dig.  28.  I.  8.  I.  For  the  tbr^^l  kinds  of  i^pitit 
dikinutiOf  fee  book  i.  p.  55.  abovf. 

VOL.  I.  2 
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and  alfo  by  the  agnation  of  an  heir,  when  a  perfoa 
had  by  arrogation  adopted  a  fon  (119).  Thefe 
prdvifionSy  peculiar  to  the  Roman  law,  do  not 
merit  to  be  dv^It  upon  by  us^    . 

VIL  PROBATE  OF  WILLS.]— The  pub- 
lication or  probate  of  the  will,  was  to  be  n\ade 
before  a  competent  judge,  and  at  Rome  this 
judge  was  the  Magifter  cenfue.  The  bifliops  en- 
deavoured to  intermeddle  with  this  power,  found- 
ing their  claims,  on  their  being  the  l^al  over- 
feers  (as  they  were)  of  the  adminifiration  and 
fulfilling  of  pious  and  charitable  bequefts. 
Juftinian  interfered  and  forbade  ecclefiaftical  ju- 
iriidi&ions  to  meddle  with  teftamentary  caufes. 
In  later  times  of  the  empire,  however,  they 
appear  to  have  claimed  this  authority  with  fuc- 
cefs  (120). 

The  mode  of  authentication  was  by  inrolling 
it  in  a  public  regiftry  (121),  (after  it  had  been 
opened  in  a  folemn  manner),  refembling  our  prac- 

(119)  Inft.  2. 17.  I. 

(120)  That  the  coUntyoourts  formerly  hUd  jarifdidtQii 
of  wills, — the  (eparation  of  the  biihops  and  (}ierifis  courts 
in  the  reign  of  William  the  Conqueror,«-«nd  the  fpiiitual 
courts  gradually  drawiog  to  themfelves  the  cognisance  of 
wills,  (until  in  the  reign  of  Henry  IL  thjry  appear  to  have 
£0t  it  excluiively)  are  hiftorical  iai^,  univtfrfally  known  to 
£hen  of  the  legal  profeflion. 

(121}  Teji amenta  omnia  cateraque  qua  apud  offidum  atu 
fudle  puhllcari  folerity  in  iodem  loco  refiruentur^  nee  unquiu/i 
fermittatur  fieri  ulla  tranjlatioi    Code  6,  tit  2j.  fee,  ;8, 
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ilce  of  enrolling  deods  in  a  court  of  record  (ISS), 
and  then,  though  the  original  was  loft,  credit  wai 
given  to  the  rcgiftered  copy.  (12S);  thus  the 
Code  6.  book  23.  title  dt  te/iameriiisf  fee.  2.  fays, 
Publicati  femd  tefiamenti^  in  qua pr'mum  a  tefta-- 
tore  Jcriptum  rdiBumfuit  cqfu  qui  pvobatur  inter- 
cifiit ;  nihilhominus  valet. 

VIIL  BONORUM  POSSESSED.  ]— The  fout 
firft   titles   of  thd    thirty-feventh    bobk    Of  thei 

(12^)  Pro1>^te  with  us  is  in  common  fbtm,  by  taking  an 
bath,  where  no  queftion  is  raifed  upon  the  will;  and  thrsi 
ihould  not  be  ^dminiftered  till  fourteen  days  aftei*  teftaitot's 
deceafe,  to  give  tinte  for  objedidn,  if  there  b«  any,  or  if  a 
caveat  be  entered. 

Probate  in  fpecial  form  ii  by  examining  the  witnefles  td 
the  will^  or  other  fufflcient  proofs  where  oppofitioh  is  gived 
to  Its  eftabli(hment« 

(123}  With  us,  as  every  petfoii  knows,  the  original  is 
depofited:  the  probate  or  authenticaited  copy  wifh  the  feal 
dindaihfhorttyofthe  cotirt  is  gi veil  out;  Arid  though  the 
probate  is  off  no.  avail  as  to  iti\  eftate,  yet  as  \ii;ills  for 
the  moft  pairt  confift  of  mixed  bequefts  ^d  devifes  of  real 
and  perfoi^I  eftate,  they  are  generally  proved  211  t£e  fpi- 
ntual  courts; 

I  cannot  bdt  lament  here,  a^  circumftaiicfe  1  believe  no^ 
^erally  tmown,  that  the  great  depofitory  6f  Wills  in  thiii 
kingdom,'  thofe  mbft  important  mtihiments  of  property,  ik 
at  prefent  in  no'  manner  protd£ted  from  fire,  buft  od  ihk 
contrary  in  a  moit  remarkable  nuinher  expofed  to  it,  froi^ 
^he  confirudion  of  ih'e  bfiildin^,  9SA  Aatiire  oi  its 
vicinity,  a  circumftance  by  hone  more  Iame;nted  thin  tlis 
confervator  o(  them :  it  ought  to  be  Hi  iibljlted:  and  (ptii 
dally  c^nftru^led  edifi^. 

z  S 
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Digefts  or  Pandeds  treat  de    bonorum  poffeffioni-' 
bus    (124).      This*   poffeffion    of  the  goods  was 

(124)  It  has  Deen  often  faid  that  the  adminiftration, 
granted  by  the  ordinary,  is  not  unlike  the  bonorum  pof- 
feffio  granted  by  the  Roman  praetor,  which  leads  me  here 
to  fpeak  of  adminiftration.  I  am  not  called  upon  in 
chapters  upon  civil  law  to  go  deeply  into  the  do£);rines 
of  modern  adminiftration,  they  being  generally  well 
known. 

I  fhall,  however,  herelbriefly  note  who  are  entitled  to 
adminiftration,  with  the  different  kinds  of  adminiftrators, 
andjobferve  on  the  different  effefts  of  probate  and  adn)ini« 
ilration  as  to  fuits^  and  a$  to  tranfmiffion  of  rights. 

fFho  are  entitled  to  adminijiration.y^l.  The  ordinary  is 
compellable  byftatute  28  H.  VIII.  ch.  18.  in  Ireland,  to  grant 
adminiftration  of  the  goods  and  chatties  of  the  wife  to  the 
hufl)and,  or  his  reprefentatives,  and  if  he  furvives  the  wife, 
to  his  next  of  kin — and  of  the  huft)and's  eftate  to  the  widow 
or  next  of  kin,  either  or  both  at  his  difcretion. 

N.  B.  Joint  adminiftrations  are  not  favoured,  as  pro- 
duftive  of  contention,  and  cateris  paribusj  the  Widow  is 

s 

ufually  preferred. 

II.  Among  the  kindred,  thofe  that  are  neareft  in  degree 
to  inteftate  are  to  be  preferred,  reckoning  according  to  the 
computation  of  the  civilians,  children,  parents,  brothers, 
grandfathers,  uncles  or  nephews,  and  the  females  of  each 
clafs  refpeSively,  laftly  coufins,  and  of  perfons  in  equal 
degree,  the  ordinary  may  take  which  he  pleafes. 

III.  Half  blood  is  admitted  as  well  as  the  w^hole ;  thus  a 
brother  of  the  half  blood  excludes  an  uncle  of  the  whole--* 
and  adminiftration  may  be  granted  to  fifter  of  the  half,  or 
brother  of  the  whole,  at  ordinary's  difcretion. 
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given  by  the   prjetoriaii  authority  from  jilftice, 
where  thofe   who   had   equitable   claims,   could 

IV.  If  the  kindred  refufe,  it  may  be  granted  to  a  prin- 
cipal creditor. 

V.  If  an  executor  refufes  or  dies  inteftate,  adminiftfation 
maybe  granted  to  a  refiduary  legatee. 

VI.  In  defeft  of  all  thefe,  ordinary  may  chufe  any  dif- 
crect  perfbn.  If  adminiftration  be  granted  contrary  to  the 
ftatute,  it  is  not  void,  but  voidable,  i  P.  Wms.  43.  If 
adminiftration  be  granted  to  the  next  of  kin,  the  ordinary 
cannot  revoke  it  without,  caufe,  and  he  may  be  compelled 
by  mandamus  to  grant  it  to  the  perfon  entitled.  Comyns. 
Admn.  b.  7. 

Different  kinds  of  adminijiration.^ — Beiides  the  general 
adminiftrator  hitherto  defcribed,  adminiftration  may  be 
granted  for  fpecial  purpofes,  or  for  limited  times,  as- 
pendente  lite^  durante  mtnore  atate^  durante  ahfentia. 

To  fubftantiatc  a  fuit  in  equity,  and  make  a  decree  per- 
feft  by  having  a  perfonal  reprefentativc  before  the  court,  it 
is  often  neceffary  to  apply  to  the  ecclefiaftical  court  to 
grant  adminiftration  to  the  nominee  of  the  party,  which 
was  ufually  granted  only  for  that  fpecial  purpofe.  Much 
mifchief  having  arifeh  from  fuch  partial  adminiftrations,  the 
court  of  prerogative  now,  in  compliance  with  the  wifties  of 
the  court  of  chancery,  (which  indeed  refufed  to  attend  to 
fuch  adminiftrations),  infifts  on  fuch  nominee  taking  admi-r 
niftration  generally. 

The  other  fpecibs  of  adminiftrations  explain  themfelves, 
aitd  are  grantable  to  any  proper  perfon  at  the  difcretion  of 
the  ordinary,  they  not  being  within  the  ftatute.  For  tho 
powers  of  thefe  admmiftrators,  fee  Walker  and  Woollafton, 
2  P.  Wms.  576, 

Different  effeSis  of  probate  and  adminijiration^  and  of  ad* 
minijiration  granted  wrongfully  or  by  nu/laii»]'^E'xeQutox 

z  3 
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not  fupport  their  title  at  law ;  or  from  neceffitj^, 
vbpre  the  perfoaa  legally  entitled  refufed  tq 
a6l.  EmancTpated  fons^  and  heirs  difinherited 
by  inofficious  wills,  afFofded  inftances  of  the  for- 
xner,  and  the  want  of  a  wilj,  or  its  concealnient^ 
frequently  gave  occafion  to  th^  lattpr  ;  the  grant 
might  be  decretal  and  teippprary,  till  it  was 
IcpQwp  who  hq.d  the  real  right  of  pofleffion,  like 
that  to  an  adminijirator  pen.  tit ;  or  it  might  be 
^diQaly  when  there  was  no  qccafion  to  heir  par- 
ties judicially :  the  latter  again  might  be  Jicuriz 
dum  tabula^,  where  the  heir  inftitiited  by  ft  rift* 
nefs  of  law  could  not  aft,  (like  an  adniiniftra* 

may  grant,  and  releaie,  and  commence  an  adion  or  fuit 
in  equity  before  probate,  but  not  maintain  one*  Admi« 
niftrator  cannot  commence  an  a£lion  before  adminiftratioii 
granted  ;^  executor  may  alfo  releaHe  or  pay  a  debt,  aflent  ta 
a  legacy,  and  l^e  fued  before  probate.  See  Wentworth'^ 
Office  of  Executor,  and  Comyns's  Dig.  Admn.  b.  9. 

TJie  executor  being  appo^ited  in  fpecial  confidence^ 
tranfmit^  his  power  to  his  executor,  who  however  takes 
out  letters  of  adminiftration  to  the  firft  teft^to^,  bein? 
entitled  fo  to  do  ;  but  the  adminiftrator  of  the  d^ceafed. 
being  merely  the  officer  qf  the  prdinary,  s^nd  the  adminU 
ftratoF  of  the  deceaftd's  executor  having  no  privity  with  de- 
ceafed,  do  not  tranfmit  their  rights,  and  in  fuch  cafes  thQ 
appointment  naturally  devolves  to  the  ecclefiaftical  court, 
who  appoint  a  new  adminiftrator  de  boms  non. 

Adq)iniftr4tion  granted,  if  will  afterwards  appears^  all 
a£ts  done  by  the  ^<iminiftratdr  are  void,  for  adminiftrator 
was  not  the  reprefipntative  of  decegfed :  but  if  adminiftra* 
tion  be  granted  to  a  wrong  perfon,  and  afterwards  repealed^ 
^I  a6ls  done  by  the  firft  adminiftrator  are  good; 
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tion  cum  teftamento  anrw^vo),  or  contra  tabutas, 
i.  c.  in  contradi6tion  to  an  inofficious  will,  winch 
had  difinherited  children  without  caiife. 

IX.  COLLATIOBONORUM.]  Where  the 
goods  were  gianted  contra  tabulas,  if  the  perfon 
thus  admitted  by  prsetorian  equity,  had  already 
received  fonie  preferment  or  provifion,  from  the 
deceafed,  he  was  not  to  be  admitted  (12^)  intQ 
an  equal  divifion,  until  he  made  an  allowance 
for  that  part  which  he  had  received  from  tefta- 
tor  while  living.  There  was  to  be  a  general 
contribution,  or  collation  of  the  goods,  and  th^ 
fame  rule  held  alfo  in  cafes  of  inteftacy  (IS^^. 

(125)  If  one  of  feVeral  daughters  hzs  bad  an  eftate  given 
yiitikhcr  in  franimanriage  by  her  anceftor,  (i.e.  2^  fpecie$ 
of  eftate  tail,  given  by  a  relation  for  her  advanpement  in 
marriiige,)  if  lands  defcend  from  the  (ame  anceftor  to  bee 
fifters  in  fee  iimple,  fhe  or  her  heirs^  ihall  have  no  (bare  of 
them,  until  tbey  bring  the  Jands  given  in  franl^mairnagQ 
int6  hotchpots 

As  to  perfonal  eftate,  the  ftatute  of  diftributions  in 
Ireland,  7  W.  III.  ch.  6.  in  its  third  fefiion,  ordaini  that  no 
child  of  an  inteftate,  except  his  heir  at  law,  fliall  have  ^ 
diftributive  (har^,  if  he  has  already,  received  an  advancement 
or  nioney,  equal  to  the  diftributive  ibares  of  the  other  chil? 
dren ;  and  if  the  advancenipnt  be  not  equivalent,  fuph  child 
ihall  only  receive  fo  much  as  will  make  them  all  equal. 

(126)  To  enter  mqre  inf^o  detail  on  executorfliips  and 
adminiftrations^ — payment  of  debts,  marlballing  of  aflets, 
&c.  &c,  wQuld  be  to  comment  not  on  the  Roman  lawf^ 
but  ours,  which  latter  I  never  meant  to  it^trcduci  except 
^here  points  ofcomparifon  occurred^     )  therefore  verht^m  nil 

?  4 
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.In  all . cafes  thprefore  ij'^hatfoever,  the  perfou 
previoufty  advanced  was  obliged  to  a  contribqtiqn, 
or  coUatio.  before  he  could  fliare. 


I. 


ampltHs  addatity  e^^cept  to  make  tl^e  following  mifcellarieotisj 
pbfervations,  that  all  affets  being  by  the  civil  law  equi- 
table,  ^hd  no  diftinftion  of  real  eftates,  from  pcrfonal,*  it 
had  no  occafion  for  any  .method  fimilar  to  that  fo  celebrated 
Among  us,  of  mailing  diU  theafTets  equitable,  and  all  creditors 
come  in  pari  paffu^  hy  devijv^  real  ejiates  fox  payment  of- 
d^bts.  That  the  general  rule  of  the  civil  law,  that  none 
could  die  partly  teftate,  partly  inteftate,  which  is  unknown 
to  usy  was  fometimes  relaxed  among  them,  even  in  cafes 
of  unprivileged  perfons,  viz/ by  matter  ex  poft  faflo,  as  if 
a  fon  fucceeded  in  an  acftion  for  an  inofficious  will  againft 
one  heir,  and  failed  againft  another.  Sec  Dig.  5.  2.  15. 
That  an  adminiftration  obtained  in  a  foreign  country,  as  at 
Pari$,  isnot  tak^n  notice  of  in  pur  courts,  3  P.  Wms.  371. 
That  in  Holland,  a  teftament  is  valid  without  any  divine- 

tion  between  moveable  and  immovfable  eftate«  or  between 

•  <■••,■■  '    .        .         . 

chatties  and  lands,  if  made  before  feven  witnefles,  accord-* 
ing  to  the -Roman  folemnities,  but  it  was  generally  mad^ 
there  before  two  echevins  and  a  fecretary,  or  before  a 
notary  and  two  witnefles,  men  not^women^  See  Corvin. 
)£nchiridion.  \a\^  2.  tit.  11.  and  that  in  France,  formerly 
j(for  who  can  now  pretend  to  fay  what  the  ever  varying  laws 
of  that  country  may  be  at  a  given  moment  ?)  as  welt  as  in 
Spain  and  the  Empire,  teftaments  made  before  a  notary  and 
two  witnefles  were  good  and  valid,  though  thetefl:ator  and  wit- 
nefles. neither  fealed  nor  fubfcribed,  according  to  Groenweg. 
4e  Legibus  Jhrogatis^  a  work  whofe  fubjedl  i$  ifloft  curious 
and  intereftingi  but  which  I  ani  forced  to, quote  at  fecond 
hand,  not  having  been  able  to  get  it  in  this  kingdom.. 
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.    OF  TITLE  BY  CONTRACT. 

pIR  WilHum  Blackftone  fays,  that  amongft  us 
almoft  all  the  rights  of  perfonal  property  in  a 
great  meafure  depend  upon  coritrafts  of  one , 
kind  or  other,  or  at  leafl:  may  be  reduced 
unde^*  fome  of  them :  he  at  the  fame  time  .ob- 
feryeSy  that  it  is  the  method  taken  by  the  civil 
law,  which  (fays  he)  has  referred  the  greatell 
part  of  the  duties  and  rights  of  which  it  treats, 
to  the  head  of  obligations  €.v  contraQuy  and  quq/i 
tx  contra^u  ( 1 ).         . 

My  anxiety  to  render  ihe  civil  law  familiar 
to  the  common  law}'er,  has  induced  me  to  dc-- 
part  from  this  method  of  the  civilians,  and  to 
anticipate  fome  of  the  fubjefts  which  Juftinian 
confidered  under  the  head  of  contra6i:s,  particu- 
larly leafes  and  mortgages,  which  I  iliall  here 
again  however  notice,  in  their  proper  place  (to. 

fpeak  as  a  civilian),    among  conti*a6b,   in  the 

# 

(r)  2  Black.  Comtn.  442. 
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light  in  which  they  are  viewed  by  the  Roman 

jurift*. 

Ohiigatiofm,  agreements,  contra6b,  and  cove^ 
nantsy  are  often  ufed  as  fynonjmous  words  (0% 
2nd  where  they  are  diftingaiihed,  the  diftinflions 
are  not  nniformly  agreed  to,  nor  accurately  ob- 
feirved.  Perhaps  the  moft  ufeful  diilin^ion  i^ 
that  contra^  is  diftinguifhed  from  obligation  by 
being  applied  to  (s)'  two  perfons,  whereas  obli-? 
gation  may  apply  to  one  only;  and  from 
covenant,  as  it  relates  to  a  thing  prefent,  cove- 
nant to  a  thing  future  (4).  Yet  Mr.  Wood  fays^ 
that  a  contra6l  may  affeft  one  perfon  only,  and 
inflanccs  mutimm  znAJiipulation  as  conti'a6ks  where 
coe  party  only  is  under  an  obligation,  and  where 
an  aftion  lies  but  on  one  fide;  ani  Mr.  WoodefoH 
aflcy,  why  may  rxot  a  covenant  relate  to  the  paft 
and  the  prefent,  as  well  as  the  future  (5)  ? 

(2)  Bacon's  Abr.  5-26. 

(3)  A  cantra£t  is  an  agreement,— >a  mutual  oonvention 
<r  bargain — there  muft  be  two  contraSirfg  parties,  2  Blac. 
Cc«nm.  442.  the  particle  con  in  the  compofition  implies  it. 

{4i  The  debtor  is  obli|ged,  not  io  the  creditor  \  prefent 
£ile  is  a  contract,  an  agreement  that  a  man  will  pjsiy  renf  is 
a  covenant.  B  lackftone  diftinguilhes  gontra£ls  into  executed^ 
and  executoryy  the  former  differing  nothing'  from  grants, 
and  diftingtiifhed  froni  mere  gifts,  by  being  upon  con^ 
fideration. 

(S)  Wopd,  p.  165.  Woodefon,  Lee.  45,  voL  3,  p.  85. 
Wood  is  not  conAftent,  for  he  makes  covenant  to  differ  ixom 
obligation,^ as  always  affe<Sling  two  perfons,  and  makes  con- 
tfaft  a  fpecies  of  fubdiyiflon  of  cpyenant,  viz,  that  in  wbicl^ 
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This  nicety  of  diilin£iIon,  however,  not  feem- 
ing  to  be  abfolutely  neceflary  in  the  common 
courfe  of  life,  I  fhall  proceed,  witliout  furtl^er 
infilling  on  it,  to  delineate  the  order  of  the 
Hqman  law  upon  the  fubje£t  of  obligations  and 
pontra6ts,  which  is  mod  remarkably  clear  and 
methodical  (6). 

Obligation^  fays  the  Roman  lawgiver,  h  juris 
^inculUftn  qiia  nejoefsitate  adjlringimur  al\cujus  rei 
Jblvendoi  Jecundum  ^  nojirce  civitati^  JM^a.  The 
yrord  folvendx  narrows  the  difinition  too  much^ 
and  therefore  legal  writers  interpret  the  neceffity 
in  general  term?,  that  of  giving  or  doing  Jbtm- 
fhing  (7). 

Obligations  were  divided  into  natural,  civil  o^ 
mixed,  and  fometimes  into  civil  and  pratorian^ 

Obligatipns  might  arife  from  a  lawful  or  un^ 
lawful  a6l;,  in  reality  or  by  fiction  of  law,  Jt^4 
^herefqre  were  of  fouy  ipecies. 

Ex  Contradu. 
Quarlex  Cpntra£lu. 
E3f  peiiao. 
Quari  ex  Delicto* 

FIRST,  OF  OBLIGATtONS, 
EX  CONTRACTU. 

Contrails   were  either    nominate    or  innomi- 

there  is  a  cqnfideration,  yet  afterwards  txys,  ^ntra&s  may 
a&e£t  dne  only. 

(6)  No  man  can  read  the  dafllfication  of  contrails  in 
Juftini^n's  Inftitutes,  without  admiring  the  perfpicuous  and 
|)eautiful  arrangement. 

(7)  ptherwifc  innominate  contra^s  would  be  eiccluded. 
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Hate  (8).  Nominate  contnifl;s  were  fuch  as  bad  par- 
ticular forms  of  aftions  affigned  to  them  (9),  from 
their  frequency  and  general  intelligibility. 

They  were  Ex  re— ^Ex  verbis — Ex  Uteris — Ex  confenfu. 
Real.         l^erbaU         lAUral        ConftnfuaL 
TWe  Ek  re, 
were  fubdivided. 
into  Mutuum,  Loan  for  confitmptton.      .     . 

Commodatum^         Loan  fir  ufe. 
Depofitum,  Depofit, 

Pignus,  Pledge. 

Ex  verbis, 
into  Stipulationes,  Stipulations. 

Fidejufforiae  cautiories.  Sureties, 

Ex  literiSy 
admitted  no  fubdivifion. 

£x  confenfu, 

Emptio  &  venditio,  ■     Sale. 

Locatio  &  condu£):iD,  Hire. 

Societas,  Partnerfljip.    • 

Mandatum,                        ,  Commifsion. 

Innominate  contra6ls,  cil^led  alfo  pafis,  were 
fuch  as  being  more  rare,  and  not  of  the  fame 
defined  and  certain  nature,  the  law  had  not  pro- 
vided any  exprefs  or  peculiar  form  of  action  to 
enforce,  but  had  left  them  open  to  fuch  fuit  as 
was  beft  adapted  to  the  occafion,  which  was 
called  an  a^ion  in  prefcribed  terms^  ahd  feeihs  to 

(8)  There  was  another  divifion  of  contrails  into  bona , 
fidei  i^  Jlri£fi  juris, 

(9)  Seei  Powel  on  Contrafts,  i  vol.  p.  335. 
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have  been  analogous  1  to  our  a6lion  on  the  cafe,  ajr 
diftinguiihed  from  an  aftion  of  debt,  detinue^ 
S^x.  Sfc\  (10). 

Innominate  contra6b  were  ufusflly  ranked 
under  four  clafles,  expreffive  of  the  coniideration 
on  which  they- were  founded,  and  which  was  neoer 
pecuniary.     1  Do  ut  des.     2  Do  utfxicias.     3:Facio 

ut  des.     4  Facio  ut. facias, 

Qua/i  contracts  were  implied  obligations  which 
fuppofed  a  previous  agreement.  Of  all  thefe 
fpecies  of  contrafts  in  their  order. 

OF  NOMINATE  CONTRACTS,  AND  FIRST 
OF  CONTRACTS,  EX  RE. 

« 

Real  cpntrafts  were  thofe  in  which,  befides 
the  confent  of  the  parties,  the  delivery  of  fome- 
thing  was  required  to  perfedi;  the  obligation. 
They  tt^ere  four  in  number.  1  Mutuum.  2  Com^ 
fnodatuTTL     3  Depo/itum.     4  Pig7ius. 

Mutuum.'] — Was  the  loan  of  confumable  goods,  ' 
of  Dtioney,  wine,  corn,  and  other  things  that 
iSaight  be' valued  by  number,  weight  and  meafure, 
and  were  to  be  reftored  only  in  equal  value  and 
quantity,  and  not  the  fame  fpecific  and  identical 
things.  The  abfolute  property  was  transferred  to 
the  borrower,  L  e.  they  were  lent  for  confumption, 
but  he  was  anfwerable  for  their  value,  and  there- 
fore  mull  bear  the  lofs  if  they  were  deftroyed  by 

(10)  Such  adions  in  prefcribed  terms  were  not  diftin* 
guifhed  by  any  fpecific  names,  but  delineated  by  circuity 
and  periphrafis.  See  Pande6ts,  19.  5.  5.  Powel  on  Con* 
trads,  I  vol.  p.  335. 
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wrecks    piUdg^>    fire^    or    other   inevitable  miC- 
fortune  (ll). 

Though  the  fpecific  thing  was  not  to  be  reftored^ 
yet  fometlting  muft  be  reftored  of  the  fame 
nature,  as  well  as  of  the  fame  quantity  and  value  ; 
wine  could  not  be  returned  ibr  oil,  or  com  for 
wiae ;  if  it  was,  it .  was  not  a  mutuum^  but  an 
es^change— not  a  nominate,  but  an  innominate 
contra^.  To  lUuftrate  this  contrad  ilill  further, 
living  animals  could  not  be  the  obje6i  of  a 
mutuiimy  becaufe  equal  numbers  might  be  of 
different  \*alue  The  mutuwn  is  a  contra^  of 
borrowing;  it  is  intrinfic  in  its  natilte,  that  it 
.iliould  be  gratuitous  without  price  or  reward  ;  if 
they  followed,  it  would  be  changed  into  another 
contraft,  that  of  hiring ;  yet  by  fpecial  agreement 
there  might  be  intereft  on  it,  but  that  was  foteigri 
to  its  nature^  and  did  not  fpring  from  it.  But  it3 
nature  will  be  ftill  better  underftood  by  the  dc^ 
fcfiption  of  enumeration,  vi^.  Commodatum. 

Commodatum.] — ^The  miftuum  and  commoda- 
turn  were  both  contra6ls  of  borrowing,  both  of 
them  fuppofed  to  be  done  tb  oblige  the  itiend  ot , 

(ii)  See  j^ones  on  Bailments,  p,^  49.  Mutuuni  is  not 
tlaflfed  With  bailments,  becaufe  the  identical  thing  was  not 
to  be  reftored  to  thcj  owWr,  but  stnother  thing  of  the  fahie 
quantity,  nature  and  vahie.  Sir  W.  Jones  definitiou  of 
kbilmenta.  being  t  delivery  of  goods  on  condition,  expreflcd 
or  implied,  that  they  ihall  be  reftoced  by  the  faailte  to  the 
bailor,  or  according  to  his  direfijfons  as  foon  as  tfafe  purpofe 
q(  the  baiiloiei^  be  aufwered. 
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neighbour,  and  conveymg  or  containing  no  kjhsa 
of  price  or  reward  iii  their  own  nature,  though 
they  might  by  fpecial  agreement;  bujt  herein  they 
differed :  The  thing  commodated  waf  to  be'  r«** 
turned  in  fpccie,  not  merely  in  quantity  and 
value,  the  very  fpecific  thing  was  to  be  returned 
— it  therefore  rauft  be  fomething  that  did  not 
confume  in  ufe.  Thus  a  horfe  was  a  proper  fub- 
jeS;  of  commodation  ;  corn,  wine  or  oil,  of  mutua- 
tion.  Mutuum  was  loan  for  confumption ;  com* 
modatum  loan  for  ufe ;  in  the  former  the  property 
of  the  individual  thing  was  changed,  though  its 
value  ^vas  returned ;  in  tho  other  the  fame  periba 
remained  owner,  though  the  ufe  was  alienated  for 
a  time  (IS), 

The  fixth  title  of  the  thirteenth  book  of  tlac 
Digefts  fhould  be  read  upon  this  fubje^:  although 
,this  contrad;  was  a  grant  without  reward,  by 
which  it  was  difUnguiihed  from  letting  to  faiie  - 
and  from  innominate  contracts,  and  was  alfo  for 
a  certain  time,  (by  which  it  was  diilinguiihed 
ifirom  a  precarium,  or  grant  ^t  will),  it  induced 

(ta)  The  Latin  Unguage  very  happiljr  cxprefles  the 
fiindamlintal  difference  between  c^mmodatum  and  mutuatum, 
tirhicfa  the  poverty  of  ours  confounds  under  the  vague  ap* 
pellation  of  loan  $  in  the  former  the  borrower  was  obliged  to 
reftore  the  (ame  individual  thing  with  which  he  had  been 
accomnwdated^fot  the  temporary  fupply  of  his  wants;  in  Che 
latter  it  was  ddftined  for  his  ufe  and  cotifumption^  and  be 
4i(charged  this  mutual  engagement  by  fubftituting^  the  fame 
ipecific  value,  according  to  a  juft  eftimation  of  number, 
freight  and  mcafure*    GibboPi  v^,  4.  PO31.  o^kirob 
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obligations .  upon  the  lender  which  may  appear 
extraordinary,  fuch  as  making  him  liable  to  an 
aftion,  if  the  thing  lent  had  defe6b  kno\vTi  to 
the  lender  *which  injured  the  property  of  the 
borrower,  as  for  inftance  a  corrupted  veffel  (13)  ; 
or  if  he  recalled  the  loan  before  the4:erm  expired  ; 
and,  on  the  other  hand,  the  borrower  was  fubje6t 
to  damages  if  he  employed  the  thing  lent  to  any 
ufe  but  that  fpecific  one  for  which  it  was  borrowed 
(14),  and  to  intereft  if  he  kept  it  beyond  the 
time  limited.  He  muft  bear  all  neceffary  charges 
arifing  from  the  ufe  of  the  thing  lent,  and' 
could  not  detain  it  under  a  pretence  or  claim  of^ 
debt  (.13). 

And  as  this  contra6l  was  entirely  for  the  benefit 
of  the  borrower,  he  was  anfwei'able  for  the  flighteft 
negleft ;  if  the  lofs  was  occafioned  by  ^  extra- 
ordinary  accident  he  was  excufed,  but  to  expofe 
the  commodaUd  ^property  of  another  to  the 
perils  of  a  journey  or  a  voyage,  made  him  evi- 
dently anfwerable  for  the  voluntary  rifque  (16). 

(13).  D.  13.  b,  18.  2.  ■   "    '    ' 

(14)  D.  13.  6.  7.  Si  tibi  equum  commodavefo  ut  ad 
vUlam  adduceres,  tu  ad  bellum  duxeris,  commodati  te- 
ndbris. 

(15)  Code,  4.  4.  23.  4.. 

(16)  Inft.  3.  15.  2.  Proptir  majorem  vim^  majorefve  cafus^ 
non  tenetur^  ft  modo  non  ipfius  culpa  is  cafus  intervenerit^ 
ultpquij  fi  id^  quod  tibi  commodatum  eji  domiy  peregre  tecum 

ferre  ma/ueris^  et  vel  incurfu  hojiium  pradonunvui^  vel  nau^ 
fragio^  amferisy  dubium  ngn  eft^  quin  de  r/iftituendd  ea  ri 
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Depojztum.] — ^Was  a  contra6b  by  which  a  thing 
was  committed  to  the  cuftody  of  another,  to  be 
kept  without  reward,  and  returned  on  demand. 
In  the  two  lad  contra^s  the  intereu  of  the  re-^ 
ceiver  was  I'egarded  principally,  iil  this  only  the 
advantage  of  the  perfon  depofitiiig:  the  thing 
depofited  was  not  to  be  ufed,  another  diftinftlori 
from  mutuated  or  commodated  property ;  fraud  and 
unfaithfulnefs  in  the  bailee  were  punifhed  by  an 
obligation  to  reftore  two-fold  Cl7).  If  the  thing 
was  depofited  in  a  cabinet,  and  under  lock  and 
key,  without  depofitary's  being  informed  of  the 
contents,  he  was  only  anfwerable  for  return  of 
the  cabinet  back  as.  he  received  it.  If  acquainted 
with  the  particulars  contained,  he  was  anfwerable 
for  evefy  ^particular  (18).  The  depofitary  was  an- 
fwerable only  for  fraud,  but  grofs  negligence 
would  be  conflrued  fraud  J  the  confervation  (19) 

tenearis ;  PufFendorf  In  vain  endeavours  to  argue  the  con- 
trary. Sir  Wm.  Jones  has  (hewn  in  his  effay  on  bailments, 
that  the  principles  of  our  law  on  this  head  are  the  fame : 
Commodatum  is  one  of  the  five  fpecies  of  bailments^  by 
him  acknowledged;  the  others  are  depoJitUm^  pignori  ac» 
ceptum^  heath  and  mandatum.  With  each  of  thefe  heads 
therefore  the  itudent  fhould  read  the  correfpondent  parts  of 
that  work  of  elegance^  written  by  that  prodigy  of  parts  and 
information  Sir  W^  Jones,  attending  particularly  to  the 
great  queftion  of  refponfibility  for  negled,  on  which  Mc. 
Juftice  Blackftone  has  faid  little  or  nothing. 

(17)  Dig.  16.  3.  I.  I.         (18)  Ibid.  16,  3.   I,  41. 

(19)  Our  law  agrees,  accofding  to  Sir  W.  Jones,  (who 
confutes  Lord  Coke  on  this  fubjed,}  in  his  efiay  on  bail- 

VOL.  I.  A  ▲ 
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of  the  thing  beiog  rather  iatended  as  a  burthen 
than  a  benefit  to  him,  only  ordinary  care  was  re-* 
quired  from  him;  but  a  depofitary  might,  by 
fpecial  agretroent,  make  himfelf  more  refponfible: 
fo  he  might  by  ft  fpontaneous  officious  offer,  for 
thereby  he  may  prevent  their  being  depofited  with 
a  perfon  of  more  vigilance. 

The  depofitary  was  not  to  ufe  the  thing  de- 
pofited, Inft.  4t.  I.  6.  he  had  not  even  a  limited 
property  in  it,  as  our  depofitary  has ;  his  poffef- 
fion  was  confidered  the  pofleflion  of  the  pcifon  de- 
pofiting.     I  fuppofe,  however,   that  common  rea- 

ments,  where  he  divides  negle&  into  ordinary^  i,  e.  the 
omiffion  of  the  common  care  which  a  prudent  man  takes 
of  his  own  concerns }  gfo/sj  the  want  of  that  care  which 
every  man  of  common  fenfe,  how  inattentive  (oever,  takes 
of  his  own  concerns;  and  Jlight^  the  omiffion  of  that  diii-* 
gence^  which  very  circumfpeil  pcrfons  ufe.  The  civilians 
diftingui(hed  culpa  into  lata^  levisy  levifsima. 

Sir  W.  Jones  obferves^  that  it  has  been  faid,  that  culpay 
by  the  barrennefs  of  thi  Latin  languagty  includes,  as  a  ge- 
neric term,  various  degrees  or  fbides  of  fault,  which  are 
fomettmes  diftinguiibed  by  epithets^  and  fometimes  left 
without  diitindioA)  and  that  the  divifions  of  negled  are 
rather  to  be  looked  for  in  the  Greek  tranflation$,  a  language 
rich  and  flcmbUj  and  having  terms  expreiSve  of  every 
ihade:  but  he  is  of  opinion  that  the  Greek  jurifts  were  not 
perfe^ly  acquainted  with  the  niceties  of  their  own  lan- 
guage. With  refped  to  the  depofitary,  he  is  even  of  opi- 
niont  that  if  he  be  a  carelpfs  man,  and  his  charaAer  known 
to  the  depofitor,  and  he  takes  no  better  care  of  bis  awn 
goodSj  that  he  is  not  refpoiiilblc  even  foi;  gicofs  neglect. 
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fon  muft  have  did;ated  an  allowaiice  to  him  to  ui« 
the  thing  in  a  qualified  manner,  if  it  muft  hav^ 
been  injured  by  total  non-ufe,  as  an  animal  (a 
i}3orting  dog  for  inftance)  for  want?  of  exercife 
and  pra^ice;  but  clothes  were*  not  to  be  worn. 
Querds,  as  to  books. 

Under  depofits  the  civil  law  confiders  depofits 
pendente  lite,  and  gaming  depofits ;  the  former  it 
terms fequejiratiom ;  apudjegue/irem  depomtur  cum 
alijua  res  in  controverjiam  deducttur  (20).  Play- 
ing for  money,  and  depofiting  thfe  fiake,  was  al- 
lowable, where  the  game  was  of  a  noble  kind^ 
fuch  as  a  trial  of  ftrength  or  agility  in  the  cotirfe 
or  the  palaeftra;  but  if  the  waget  or  bet  regarded 
not  fome  exercife  honoured  by  public  eftimation^ 
and  ufeful  in  the  fchopl  of  war,  gaming  was  dif- 
allowed,  and  all  fecurities  for  the  fame  avoided ; 
or  if  the  money  was  paid,  it  was  recoverable 
^gain,  with  one  exception  of  allowance  to  the 
higher  orders,  to  play  for  fmall  fums*  Adjingulos 
congrejffUs  unum  numifmd  feu  Jblidum  depanere. 
Code,  lib.  9.  tit.  43. 

Pignus* — As  the  civil  law  did  not  diftinguifli 
(in  delivering  its  rules  and  principles)  between 
mortgages  of  land  and  mortgages  of  goods,  and 
confidered  both  under  the  head  of  contra6t;  la 
varying  from  that  order,  and  confid^ring  the  iot^ 

(20)  D.  i&.  3. 17.  The  fequeftefi  lik^  9  receiver  or  adU 
miniftrator,  pen.  lit.  was  to  preferre  the  thing  fafe^  to  feU 
periihable  goodS|  and  to  allow  the  party  aUmeoti  aodibiwM 
times  cofts  to  carry  on  the  fuit. 

A  A  9^ 


356  OF  THE  RIGHTS  [Book  II. 

mer  under  eftates  upon  conditiofly  I  have  ne- 
ccfl&rrly  exhaufted  mod  of  the  material  regula- 
tions applicable  alfo  to  the  latter:  fuch  as  re- 
dempti6n,  ptiorrty,  &c.  &c.  As  our  law,  how- 
ever, clearly  makes  the  diftinAion,  calling  the: 
latter  pledges  or  pawns,  I  will  not  pafs  them 
unnoticed  in  the  fpot  afligned  to  both  by  the 
civil  law,  but  fhall  confine  myfelf  chiefly  to 
the  degree  of  care  required  from  the  pawnee, 
and  the  extent  of  his  power  as  to  ufing  the 
pledge. 

The  mutuum  and  commodatum  were  for  the 
fake  of  the  receiver  only,  and  the  depqfitnm  for 
cuftody  arid  advantage  merely  of  the  perfon  de- 
pofiting,  but  the  pignus  or  pledge  was  for  the 
advantage  both  of  creditor  and  debtor ;  from 
the  pawnee  therefore  ordinary  care  was  required 
in  the  keq/ittg^  of  the  pledge  (21),  fomething 
more  than  that  ufttally  exercifed  by  men  in 
^ewr^z/ about  their  private  affairs,  whatever  may 
be  the  caution  of  certain  more  prudent  indi- 
viduals. If  therefore  the  pledge  was  ftolen,.  not 
only  the  debt  was  diflblvcd,  but  the  pawnee 
was  alfo  anfwerable  in  damages:  but  if  it  was 
taken  by  violence,  as  by  opeft  robh-^ty,  the  cre- 
ditor did  not  lofe  his  debtj  nor  was  he  anfwer- 
^ble  ^fei'  the  talue,  unlefs  it  had  been  exprefsly 
fljpulated  between  the  parties,  that  the  lofs  of 
the  p[^%e  Ihould  drffolve  the  debt  (22).' 

(iTtySir'W.  Johesa|ain' proves  this  to(  be  the  rule  of 
our  law  in  oppofition  to  Lord'  Coke.  * 
(22)  Code,  lib.  4.  tit.  Q^  aept^noratitia  aStiom^  CreMur 
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The  pawnee  might  ufe  the  goods,  if  the  uiing 
was  attended  with  no  prejudice,  or  rather  if  it 
was  neceffary,  as  the  milking  of  a  <ftw,  but  the 
benefit  or  value  of  the  milk,  or  fuch  like  pro- 
duce of  the  ufer,  refulted  to  the  pawner  (23).  A% 
in  immoveables  fo  in  moveables,  if  f)ayment  was 
not  made  of  the  principal  debt  within  a  certaii^ 
time,  the  creditor  might  alienate  and  fell  the  fame-* 
The  perfon  was  not  difcharged  by  the  i>ledge  given 
if  it  did  not  anfwer  the  debt ;  if  the  debt  exceeded 
the  value  of  the  pawn,  an  a^ion  might  be  brought 
for  the  remainder ;  and  if  the  pledge  was  evi6led,- 
the  pawnee  becanje  perfonally  liable  to  the  credi- 
tor in  damages, 

CONTRACTS  EX  VERBIS. 

Siipulations.]'^Th^^e     were    folemn    promifes 

confimed   by  certain   folemn    and  fet   form   of 

words,  by  queftion  and  anfwer,  fuch  as^Jpondes? 

Jpondeo  ;  promittis  ?  promitto.     If  the  promifer  to 

pignorOy  quafortuitis  cajibus  intercidertnt  (in  qutbus  aggreffu* 
ra  latronum)  praftare  non  compellitur^  nee  a  petitione  debiti 
fubmovHur^  niji  inter  contraljentes  plaeueriiy  ut  amijjio  pig" 
Morum  liberet  dehitcrem.  Sir  W.  Jones  {hews  the  ufage  of 
modern  Conftantinople  tobe  the  fame. 

(23)  If  pawnee  k>fe  goods  without  any  default  in  him^ 
it  fiiall  be  the  lofs  of  the  owner,  but  if  uftng  be  no  pre- 
judice to  the  goods,  he  may  ufe  them,  Salk.  522.  The 
inftance  of  milk  is  put,  Owen,  124.  but  by  our  law  the 
milk  or  produce,  as  calves,  &c.  kci  would  belong  t%  the 
pawnee. 

A  49 
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added,  to  the  obligation  it  was  nulU  &nd  a  Ample 
obligation  arofe,  the  performance  of  which  might 
be  inftantly  Remanded  ^28). 

A  contraci:  by  (iipulation  to  be  executed  af-r 
ter  the  deaths  of  the  parties,  (before  the  time 
of  Juftinian)  was  not  valid  :  becaufe  an  obligation 
could  not  begin  from  the  heir,  nor  could  a  man 
bind  his  heir  without  binding  hip^f<^lf>  f^^iiJ  ^heir 
imaginar}'  unity. 

Under,  the  title  of  ftipulations  the  civil  law 
iias  alfo  treated  of  contracts  contrary  to  gpo(J 
morals  pr  found  policy,  which  are  all  thereby 
avoided  (2f*). 

It  muft  be  noted,  that  the  forms  of  ftipulatioq 
were  abolifhed  by  the  Leon  tine  Conftitutions, 
and;  that  long   before  praetorian  rela^^ation    and 

(28)  OHr  I^w  diftinguifhes  between  conditions  precc-j 
dent  and  fubfequent,  and  between  conditions  poffible  and 
Impoffible  ^t  the  time  of  the  making  :  fo,  if  the  undertaker 
negleSed  to  weigh  his  own  ftrength,  or  alone  knew  the 
impoffib'ility,  he  is  anfwerable  in  damages. 

(29)  Pa£la  quae  contra  leges,  conftitutioneique^  vel 
contra  bonos  mores  nullam  vim  habere,  indubitati  juris  eft. 
Code,  lib,  2.  tit.  3.  6, 

Quod  turpi  t^  caufa.  proniiflum  eft  noA  valet.  Inft. 
lib.  3.  20.  i2*  ^"^  Aippofe  the  money  paid,  ubi  ^  dantis 
W  accipientU  tt^pitudo  verfatur  rcpeti  non  pstejl^  uhifolius, 
accipientis  poteft  ;  fed  fuod  meretrici  datur^  repeti  non  potefty 
nm  emnk  turphwra^cipit'y  a  ftrange  pofition.  See.  Dig.  lib. 
12.  tit.  51. 

How  far  a  particeps  criminis  would  be^reli^ved^  fee  Pig. 
lib.  12.  tit.  51.1.3.4.  ' 
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legal  ingenuity  were  combitied  to  put  all  equi- 
table agreements  upon  as  firm  and  foiid  a 
ground.  Thefe  ftipulations  had  bo^n  four -fold, 
judicial^  as  when  fecurity  was  ordered  to  be  givea 
againft  fraud  ;  prcetorian,  as  when  fecurity  was 
demanded  de  damno  infeSo  ;  conventional^  by  the 
agreement  of  the  parties;  and  common^  for  the 
fecurity  of  a  minor. 

SuretiesJ] — Others  frequently  bound  themfelve* 
for  the  man  who  promifed,  and  thefe  fu relies 
were  called  Jide  jufforcs.  They  might  be  re- 
ceived in  all  obligations  whatfoever,  -and  they 
bound  not  only  themfelves  but  their  heirs,  even 
without  exprefs  mention  (30)  ;  fuch  was  the 
cafe,  fays  Wood,  in  all  contra6ls,  whether  pro- 
pep  or  improper,  and  all  the  fureties  were  bound 
feverally,  although  not  fo  exprefsly  fpecified* 
The  fide  julfor  had  the  advantages  called  bt- 
neficium  ordinis,  by  which  he  could  force  the 
creditor  firft  to  fue  the  principal,  and  bentjicium 
cedendarum  aQionunt^    that  of  obliging  the  cre- 

(30)  No  fo  with  us  as  to  the  heir>  but  the  executor  is 
bound  without  exprefs  mention. 

The  fecurities  taken  in  the  court  of  admiralty  in  the 
nature  of  bail,  aise  ftipulations  and  fide  juiTory  cautions, 
;ind  fo  called.  A  prohibition  would  go  if  that  court 
took  a  recognizance,  it  not  being  a  court  of  record  ;  there 
were  great  contefts  on  this  fubje£t  formerly.  See  Zouch, 
Godolphin,  and  2  Lord  Raymond,  1285,  Thefe  ftipula^ 
tims  have  no  priqrity  before  fppcialty  d^bts,  nor  do  they 
aiFe6l  lands. 
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ditor  to  aflign  to  him  on  being  paid,  to  en- 
nble  him  to  fiie  a  fellow  furety.  Minors  could 
not  be  furetits  nor  foldiers  (3l)  ;  nor  women  by 
thejenafus  confultum  vclleimjum. 
,  Surety  might  pny  before  aclion  brought  (32)  ; 
if  furety  was  in  peril,  he  might  fue  before  term 
of  payment,  to  be  indemnified  or  difcharged  (33)  ; 
if  no  perfonal  fecurity  could  be  had,  creditor 
might  have  a  juratory  caution  from  his  debtor. 

CONTRACTS  EX  LITERIS. 

The  contrail  by  writing  was  called  Utcrarum 
obtigatio\  thefe  written  cont rafts  after  a  certaiu 
time,  if  they  exprefl'ed  their  caufe  or  confideration, 
flopped  the  mouth  of  the  contraftor  from  denying 
his  debt  or  obligation,  even  fuppofing  he  had 
not  received  that  which  he  thereby  acknowledged 
to  have  been  to  him  paid  or  delivered  (34) :  with- 
in two  years,  however,  the  debtor  was  not 
barred  from  pleading  that  the  money  was  never 
paid,  or  goods  delivered,  and  throwing  the  proof 
upon  the  creditor. 

A  ftipulation,  after  being  made  in  folemn  forn> 
of  words,  might  be  reduced  to  writing. 

(31)  See  Code  4- 65.  31. 
(33^)  Dig*  ^7-  ^-  10.  II. 

(33)  Rig-  ^7*  I-  38-  I- 

(34}  As  with  US)  want  of  conftderation  cannot  bea^rrcd 
^  the  obligor  of  a  bond  agatnft  the  obligee,  nor  by  thi 
mftkcjr  of  s^  n6tc  againft  the  indorfc^. 
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CONTRACTS  BY  CONSENT  (35). 

Confent  alone  (mthout  any  thing  delivered 
as  in  contpa£is  e.v  re^  or  foleina  form  of  words, 
as  in  contrafb  e.v  verbis^  or  writing  as  in  con- 
traftsc^r  litem)  may  make  a  perfeft  contra6l(36). 
It  is  divided  into  four  branches:  1.  Emptia 
Sg  vendiciOf  the  contraft  of  fale.  2.  Locatio  4*. 
ConduBio^  the  contra6l  of  hiring  and  letting  to 
hire.  3.  Soviet  as y  or  partner  (hip.  4,  Mandatum^ 
or  commiffioQr 

ContraB  of  Sale.] — By  the  civil  law,  all  conn 
tra6ls  of  fale  were  good  without  writing,  to 
whatever  vi^Iuc  they  extended  (37).     The  Infti^ 

(35)  The  wide  and  various  fubje£l  of  contra£ls  by  con^ 
fent  is  fpread  over  four  books  (from  17th  to  2otb] 
of  the  Panders,  ^nd  is  o^e  of  the  parts  beft  deferv^* 
ing  the  attention  of  th^  EngUi^  ftudent.  Gibbon,  vol.  4, 
p.  330.  odavo. 

(36]  This  does  not  mean  confent  without  fvnfideratim^ 
but  cqnient  without  the  recjuifites  mention^  in  the  pre« 
ceding  fpecies  of  contr^s.  This  contrail  might  bet 
inade  between  perfens,  though  ^ibfent,  by  letter  \  or  througi| 
intervention  of  others:  ftipulations  required  the  prefence 
of  both  parties. 

(37)  Our  ilatute  of  frauds  has  made  the  law  with  n\ 
very  difierent  %  it  enads,  that  no  contrad  for  the  fale  o| 
l^oods^  wares,  or  merchandifes,  for  the  price  of  lo/.  anj 
Hpwardsji  ihaU  be  |;ood,  except  the  buyer  fhalt  accept  an4 
^i6hially  receive  part  of  the  goods  fo  fold,  or  give  earned  to 
bind  the  b^gajn  or  in  part  payment,  or  unlefs  fome  note  ox 
memorandum  in  writing  b^  noAt.  and  fi^ed  by  tfa^  parties^ 
fur  their  lawful  agtnts^ 
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tutes  begin  their  precepts  on  this  contraft, 
by  declaring  that  it  is  perfeft  as  foon  as  the  price 
of  the  thing  is  agreed  upon  (38)  ;  and  there  not 
only  ought  to  be  a  price,  but  a  certain  price, 
which  Juftinian  ordained  fhould  be  confidered 
as  containing  fufficient  certainty,  if  the  agree- 
ment was,  that  the  thing  fhould  be  fold  at  a 
.price  to  be  fixed  by  a  third  perfon  ;  if  the 
pnce  was  fixed,  the  buyer  might  have  the 
aftion  €.T  empto  againft  the  feller  for  delivery 
of  the  goods,  the  feller  an  aftiou  ex  vendito 
for  the  price,  though  no  writing  or  earneft  (sp)  ; 
not  fo  if  no  price  was  fixed,  and  therefore 
the  Inftitutes  fay,  3.  24.  1.  at  the  end  of  the 
fedion,  de  emptione  purUy  &c.  &c.  Nulla  emptio 
fine  pretio  ejfe  poteji.  But  if  the  goods  were  ife- 
Hvered  without  price  fixed,  the  price  might  be 
fettled  by  teftimony  of  tlieir  valvie,  and  in  fuch 
cafe  the  fmalleft  value  was  adopted. 

(38)  Read  upon  this  whole  contraS  the  twenty-fourth 
title  of  the  third  book  of  the  Inftitutes  pojjim^  the  title  is, 
De  emptione  fcf  venditioni 

(39J  BefideVthe  aflions  ex  empto  &r  vendito^  there  were 
four  pratorian  a£lipns  applicable  tQ  this  cpntradl:  Red-- 
bibitory^  to  compel  feller  wKo  did  not  difcover  faults  in 
the  fubjecl  matter  to  the  buyer,  to  take  thd  goods  again, 
and  for  damages/  ^anto  Minoris^  for  reduftion  of  price, 
when  both  ignorant  of  the  fault.  On  the  cafsy  fof  knavijb 
concealment,  Eftimatory^  when'  the  goods  fold  for  more 
ihan  their  value,  from  &lfe  commerid^ation  or  pulling  s  a  fac( 
reirraint  upon  Ronian  au^ione^rs^  " 
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*  But  thefe  riil6s  refpeftirig  the  perfeftidti  of  this 
coiitraft,  were  altered  by  Juftinian  wheh  the  conr 
tradl  was  in  )vriting ;  there  was  no  oblf^ation  to 
put  it  in  writiilg,— \\'^riting  was  not  effent^al,"  but 
if  infifted  on  by  the  caution  or  jealoufy  of' the 
parties,  it  muft  be  attended  with  certain  folemni- 
ties  to  obtain  thejidem  injirumentorum  (40).  The 
inftruments  of  fale  were  to  be  written  by  the 
contrafting  parties,  or  at  leaft  figned  by  them ; 
and  without  thefe  precautions,  or  if  they  Avere 
drawn  by  a  public  notary'  (tabellione)  if  any  the 
fmalleft  formality  was  omitted*,  they  might  re- 
cede from  their  bargain  with  impunity,  unlefs 
arrha  or  earneft  had  been  given.  Though  earneft 
did  not  conftitute  the  contrad,  but  ferved  only 
as  proof  of  it,  and  though  without  it,  as  we  have 
faid,  the  contraft  was  complete,  and  rights  of 
aftion  vefted,  yet  it  did  fubjeft  the  btryer;  if  he 
receded  from  his  bargain,  to  the  lofs  of  that 
earneft  (41),  and  the  feller  to  damages  in  double 
its  value. 

■ 

(40)  See  Code,  1.  4.  tit.  21.  De  fide  infirumentorum^ 
a  title  very  worthy  of  perufaU  C.  17.  ^as  in  /criptit 
fieri  placuit  non  aliter  vires  habere  fancimus  nifi^  &c.  &c. 

(41)  Sir  W.  Blackftone  reprefcnts  our  law  as  difFering,^ 
and  fays  the  property  is  abfolutely  bound  by  the  earned, 
amongftus.  Mr.  Chriftian  thinks  otherwife  (and  quotes 
iSalk.  113.)  to  does  Mr.  Juftice  Buller.  And  undoubt- 
edly- they  are  right,  if  Mr.  Blackftone  meant  that  the 
property  was  transferred,  'which  I  do  not  conceive  he 
could,    Earneft  has  th^  fame  cfFeA  with  us,  which  fixing 
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The  Romaa  lawyers  were  much  divided  on  the 
quefiion^  wbether  the  price  muft  always  confift  of 
iDODey,  or  whether  it  might  not  be  competed  of 
other  fcommSdities ;:— in  other  words,  whether 
commutation  was  or  was  not  a  fpecies  of  contra^ 
feparate  from  vendition.  The  Proculeians  and 
Sabinians^  two  great  parties  at  the  Roman  bar, 
(whofe  great  ground  of  conteft  feems  to  have 
refembled  one  not  unknown  to  modern  times, 
viz.  whether  equitable  con{lru6lfon  and  prsBtorian 
laxity  ihooiid  encroach  in  the  legal  forum  on  the 
rigid  lines  of  ftrift  law)  efpoufed  different  fides 
of  this  agitated  queilion.  The  diflinSion  was 
confidered  by  the  Proculeians  as  important,  be- 
caufe  different  rules  were  applicable  to  Jale  and  to 
ea'changCy  in  determining,  for  inflance,  ^ken  the 
property  veiled,  and  who  ihould  be  liable  to  in-» 
tervening  lofe  between  the  contraft  and  the  de- 
livery. TJicir  opinion  prevailed,  and  received 
the  ftoftion  of  the  Imperial  court  (42). 

the  price  had  in  the  civil  law :  it  binds  the  bargain,  fo  that 
the  vendee  has  a  right  to  the  delivery  of  the  goods,  on  de- 
xpsmd  within*  a  reafonable  time.  But  both  by  the  civil  law 
and  our^y  the  property  is  in  the  feller  till  delivery,  fui  nm^ 
ium  nm  emptori  tradidit^  adhuc  ipfe  dotninus  ifty  fay  the  Infti* 
tbtes.     Lib.  3.  tit.  24.  fee.  3. 

^  • 

(42)  Lawyer^)  in  all  periods,  have  been  c^entattous  of 
difplaying  claffic  tafte,  though  the  reft  of  Che  world  has 
notrin  general  acknowledged  much  conoedion  betviDe^n  law 
and  3ell€S  Lettres.  Evqa  th^  grave  Littktooy  a9;2»Qr4 
Cpke.  fays^  ^uouth  verfe$  i  but  perhaps  nonjB  tnit  thtf  RoOMr 
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The  Inftitutes,  in  the  next  place,  treat  of  the 
riik  or  profit  between  the  time  of  the  xrontrafl; 
made  and  delivery  of  the  fubje6l(43);  the  mo- 
ment the  price  was  fixed,  the  rifk  fefted  on  tlie 
buyer;  and  he  became  liable  to  all  accidents^ 
which  happened  without  the  fraud  or  fault  qf  the 
feller,  unlefs  the  feller  efpecially  took  the  rifk 
upon  himfelf,  or  unlefs  the  lofs  was  occaiioned  by 
his  improper  delay  of  delivery  (44).  The  feller 
iu  his  turn  was  obliged  to  afllgn  over  all  rights 
of  a^ion  exifting  in  him  to  the  buyer,  to  coni^ 
penfate  his  rifle  and  aid  his>  claims. 

Inadequacy  of  price  was  no  caufe  for  annulling 
the  contradl,  (as  it  is  in  our  courts  if  the  bargain 
be  plainly  iniquitous),  but  the  civil  law,  with 
refped;  to  immoveables  atleaft,  fixed  the  term  of 
that  inadequacy  which   ihould  defeat  the   con* 

lawyers  ever  quoted  them  as  legal  authorities.  The  Pro- 
culeians  and  Sabinians,  in  the  controverfy  mentioned  above^ 
appealed  to  Homer  >  and  Juftinian  in  his  In(l:itutes,  and 
Paulus  in  the  Pandects,  have  gravely  introduced  their  quo- 
tations from  the  Iliad  and  the  OdyiTey. 

(43)  Inftitutes,  lib.  3.  tit.  24.  fee.  3.  de  periculo  et  com^ 
moda  rei  vendtt^e. 

^  (44)  I  fhould  recommend  to  the  ftudent  to  compare  here, 
with  the  tenets  of  the  civil  law,  the  cafes  colIe(3ed  by  Mr. 
Juftice  Buller,  in  treating  of  the  aAion  of  trover.  Such 
as  Colftcin  and  Woolfton,  &c.  &c.  The  buyer  with  us 
appears  not  to  be  liable  to  the  rifk,  until  he  actually  gets 
^i(Mioii>  or  tiktt  goodf  be  detivered  to  a  airriei:  or  coavef* 
ance  chofcn  by  himfelf. 
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trad,  VIZ.  half  the  real  value.  Circumvention, 
tlierefore,  in  all  cafes,  at  lead  to  half  the  valde, 
it  feems  to  have  allowed,  (mirabile  diQu)^  whereas 
our  law,  and  the  law  of  reafon,  would  confidcr 
the  nature  of  the  tranfa6lion,  and  not  authentw 
cate  partial  fraud  ;  but  on  the  other  hand,  it  de- 
mands a  manifeft  preference  to  our  fyftem,  in 
obliging  the  feller  not  only  to  warrant  the  title, 
but  to  warrant  the  gobdnefs  of  the  commodity. 
He  was  obliged,  if  he  wiflied  his  bargain  to  ftand, 
to  explain  every  fault  within  his  knowledge  (45) 
to  the  buyer,  or  elfe  there  was  an  implied  war- 
ranty of  their  good  quality  ;  whereas  with  us  the 
maxim  is  cctotat  emptor^  and  if  the  feller  does  not 
difguife,  or  mifreprefenl,  his  filence  does  not 
make  him  refponfible  ;  he  muft  ejcprefsly  warrant 
to  fubjeft  himfelf  to  refponfibility  (46). 

The  feller  feems  to  have  had  an  advantage  not 
given  by  our  laws,  that  of  intereft  on  the  payment 
if  delayed  (47),  and  on  the  other  hand,  the  buyer 
was  privileged  in  being  entitled  to  damages  for 

(45)  Dig.  lib.  21-  tit.  i.  c.  I.  f.  I. 

(46)  It  is  very  extraordinary  that  thefe  codes  ihould  have 
each  of  thetn  adopted  in  its  turn  maxims  feemingly  the 
iDoft  inequitable ;  with  refpect  to  one  article,  viz.  horfes^ 
it  feems  to  be  now  agreed,  that  with  us  a  found  price  im- 
plies found  goods  j  in  the  name  of  reafon  why  fhould  not 
the  maxim  be  univerfal  ? 

(47}  It  has  been  propped  to  make  ihop  debts  bear  id- 
tereft. 
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cviftion,    even  though  the  falc  tras  in   ittarket 
divert  (48). 

Soin^  fpecial  covetiJints,  tffual  Jtt  lloine,  deferve 
notice ;  it  was  fometimes  covenanted,  that  at  any 
time,  before  a  certain  fixed  day,  the  feller  might 
contra^  with  ftny  other  perfon  who  would  offer 
a  better  price,  .Vhich  covenant  was  called  addiSio 
in  diem ;  or  that  If  the  price  was  not  paid  before 
a  certain  day,,  the  bargain  fhould  be  void,  an 
^g^reement  called  pa&nm  commiffhrium ;  or  that 
the  felter  fliould  have  a  preference  in  repurchafe, 
if  the  buyer  grew  tired  of  hh  bargain,  a  referva- 
tion  c$l\tdjus  retraSm  (49). 

Some  regulations  alfo  of  a  political  nature 
jcefpe^ling  this  contraft  are  worthy  of  attention : 
Monopolies  were  fhiAly  prohibited ;  the  farmer 
was  fometimes  obliged  to  bring  his  com  to  mar*^ 
ket,  the  price  of  commodities  might  be  fixed  by 
the  magiftrate,  and  combinations  to  enhance  tlie 
price  of  wurjc  were  punifhed  with  feverity,  ordi- 
nances not  neglected  by  our  iUtute  law  (50). 

(48}  D.  iB.  6.  19.         (49)  D.  18.  tic.  2.  3.  and  5. 

(50)  With  the  price  of  conunodities,  our  laws  howevtt 
have  meddled  very  fparliigly,  nor  am  I  fo  little  acquainted . 
with  writers  on  political  ^economy,  not  to  be  attached  to 
thofe  who  condemn  forcing  by  bounties,  or  curbing  ly  pro« 
bibitions ;  yet  though  the  doctrine  in  general  may  be  truej 
that  the  market  fliould  always  be  left  to  find  its  own  level^ 
yet  I  will  not  lay  that  they  are  never  to  bow  to  circum- 
ftances ;  I  will  not  fay,  that  when  si  neighbouring  nation 
fixed  an  ultimatum  tQ  the  price  of  provifions,  they  xAight 
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It  is  under  thi»  bead  that  the  civil  law  con- 
iiders  thofe  reftraints  on  purchafe,  which,  in  epm- 
pliancc  with  the  mode  of  x)ur  law,  I  arraaged 
under  Title  Uy  Alienation.  Thus  the  prohibition 
as  to  things  facred  and  public,  to  eftate^j  under 
fubfiitution  or  entail,  to  the  ftind^&^tati^^  ^nd 
as  to  alien  purchafers,  ar?  e;nuiner^ted  under  tfeis 
contraft  in  the  Panders  and  Code : .  and  the 
conveying  (5:1)  of  arp;is  and  contrali^tnd  goods 
to  enemies,  is  alfo  fpecjally  prohibited  in  the. 
latten  .       . 

Though  the  civil  law  was  mwKU^t  in  its  regu- 
lations of  trade,  it  did  not«  pay  lK)nour  to  the 
conunjereial  fyilem^  as  ajppears  from  Code  libir  4. 

tit  &^   (k'comm^mis  ei  mercatorlbus.     In  its 

•  .'    •      • 

not  have  been  for  the  moment  >tiie ;  n«r  would  I  venture' 
tm  prtoounce  that  a  ^mporary  kgal  re^rainc  ot  uhimatiim 
to  the  price  of,  lands  in  this  kingdom,  viz.  that  it  ihould 
never  exceed  a  certain  proportion  of  the  profits  pf  the 
ground,  and  thereby  giv^to  the  terre-tenant  the  encourage- 
ment which  political  economy  requires,  would  be  alto- 
gether a  wild  ide^.  But  perhaps  it  is  too  adventurous  for 
laws  to  meddle  with  that  which  tim€  and  reafon,  and  the 
real  intereft  of  the  head  landlord  will  probably  cure,  unlefs 
the  ignorant  impatience  of  the  tienant  prevent  it. 

(51)  -l^ig*  18.  I,  34.  I  and  2. 

Code  4.  51.  7.  Holland,  in  the  excefs  of  commercial 
avidity,  while  it  embraced  with  eagernefs  moft  of  the  pro-* 
vifions  of  the  Roman  law,  rejected  this  j  ^ipd  the  Dutch,  at 
the  fiege  of  their  own  towns,  h^ve  legally  fupplied  the 
^ncmy  with  ammunition.  Groenweg.  de  legjbus  afcrogatis* 
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third  fedi^n  it  is  faid,  nobiiiores  7ta^Hbu^  et  h^ 
norum  luce  con/picuos,  et  patrimonio  ditiores;  'mer^ 
cimoniutn  exarcere  prohibemus,  ut  inter  plebeios  et 
negociateres  faeitius  Jit  emendi  vendendive  ctmmer^ 
cium.  Unlef»  perhaps  it  be  faid,  that  this  was  to 
prevent  the  fmaller  traders  from  being  over- 
powered. A  i^omparifon  between  the  contraQ;  of 
exchange,  and  the  contraft  of  fale,  will  elucidate 
the  meaning  of  contrafl,  by  confent  in  the  Rd* 
man  law.  Exchange  was  not  perfcdled  by  bare 
confent  J  a6l:ua.l  permutation  muft  take  place  before 
the  contraft  was  perfeft,  from  an  agreement  to 
exchange  no  adion  arofe,  nor  could  the  rifle  be 
transferred  from  one  t»  another  before  actual 
permutation,  fo  that  the  difiin^lion  between  tbefq 
contrads  was  far  from  being  nominal. 

Under  the  head  of  ek change  (52), '  or  commuta-* 
tion,  Wood  drags  in  money,  exchange,  and  batvk-^ 
ing.  Bankers  there  were  at  Rome  called  Nummu^ 
larii  et  Argefitariiy  but  how  far  they  refembled 
modern  bankers  it  would  not^bc  eafy  to  afcertain* 
They  feem  to  have  been  alio  notaries  public,  and 
with  them  mortgages  and  other  transfers  of  pro- 
perty were  regiftered.  As  to  bills  gf  exchange, 
they  are  generally  held  to  be  of  modern  inten- 
tion ;  and  Mr.  Blackftone  traces  the  origin  of 
paper  credit  to  China,  about  the  thirteenth  ecu- 

(52)  Ayliffd  feems  to  conceive  diat  a  tranfaction  men* 
tioned  Dig«  24,  b;  i6«  refembled  a  fon^i  drawing  a  bill  ^p9tK 
bif  &ther.. 
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tury ;  cambium  exchange,  comes  from  an  obfolete^ 
word  cambio  permuto. 

CmtraS  of  hiring.^ — ^Tlie  civil  law  always  af* 
fe^iing  extmne  accuracy  in  treating  of  contr^ds, 
labours  to  draw  exad  limits  between  the  contra6b 
of  hiring,  and  the  contra6);  of  fale :  the  boundary 
may  be  ibmetimes  nice,  and  the  diiiindioo  necef- 
iary :  they  agree  in  this,  that  as  the  former  con- 
traA  is  complete  by  fettling  the  priee^  fo  is  the 
latter  by  jSxing  the  Mre ;  and  the  hirer  or  eon- 
duSor  is  immediately  entitled  to  his  action  con- 
duSiy  as  the  locator  or  letter  to  hire  is  to  his  aBio 
hcati.  They  agree  alfo  in  not  requiring  any 
folemn  form  of  words,  in  the  contra6):  being  reci- 
procal, and  in  the  price  or  hire  not  being  payable 
if  evi61;ion  in  limine :  they  difier  in  this,  that  in 
bargain  and  fale,  the  contingent  hazard  falls  on 
the  btiyei; ;  in  hiring  and  letting  to  hir;  on  the 
letter  or  locator^  unlefs  the  contrary  be  agreed  on, 
or  the  hirer  be  in  fault. 

.  Hiring  might  be  either  hiring  of  property,  as 
of  land  or  cattle,  or  hiring  of  labour  or  (kill ;  6f 
the  labour  of  a  workman  or  (kill  of  a  phyfician  : 
of  the  hire  t>f  immoveable  property,  we  have  , 
treated  under  the  head  of  Leafes ;  of  the  hire  of 
moveables  I  ihall  here  treat  as  far  as  refpeds  the 
care  and  diligence  required  in  the  hirer.  Tlie 
diligence  and  cai%  to  be  ufed,  according  to  Sir 
W.  Jones,  was  ordinary  diligence,  fuch  as  a  pru- 
dent man  .would  ufe  about  his  own  property.  If 
a  horfe  was  hired,  it  was  to  be  rode  and  ufed  as 
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a  man  of  common  difcretioii  would  ufe  his  own 
horfe.  If  furniture  Mras  to  be  faired^  no  damage 
was  to  be  reimburfod  but  what  ar^e  from  the 
want  of  ordinary  care,  dther  in  the  hirer  or  his 
fervants  (5S),  and  for  the  laft  the  mailer  was  not 
always  anfwerable.  But  for  the  niinutise  of  this 
learning  I  muft  refer  the  reader  to  the  SA  title  of 
the  19th  book  of  the  digefts,  locati  ccmduHiy  and 
particularly  to  the  eleventh  fedtoUi  which  begins 
vidtamus  an  etjkrvorum  cuipam  prmjiare  conductor 
debcaty  and  inflances  in  cales  of  fire,  kc. 
The  hire  of  labour  hcatio  ^peris,  is,  by  Sir  W. 
.  Jones,  dirided  into  two  branches,  fmendi  et  mer^ 
cium  vehendarum:  through  them  both.  Sir  W. 
Jones  iniifis  that  the  iame  principle  prevails ;  that 
ordinary,  and  not  the  moft  exa£i  care  ai)d  dili* 
gence  is  requifite.  Thus  the  inn-keeper  repels  the 
prefumption  of  knavery  or  default,  by  proving; 
that  he  took  ordinary  care,  or  that  the  force 
which  occafioned  damage  to  the  goods  was  irre* 
fiftable,  though  he  is  liable  prima^  facie  for  all 
goods  of  his  gueft  ftolen  or  loft  by  the  negligence 
of  him  or  his  fervants ;  and  the  carrier  for  hire, 
(though  his  being  made  liable  for  the  value  in 
cafe  he  be  robbed,  fe^ms  to  )fc  a  contradidion  to 

(53)  Here  again  Sir  W.  Jones  has  flicwn,  not  only  that 
diis  was  the  doctrine  of  the  civil  law,  nptwithftanding  ibme 
oiiftaken  pafls^es,  but  that  our  law  agrees,  and  that  both 
agree  with  the  laws  of  the  wifeft*  nations^  even  of  the  Per^ 
^anS|  Turks,  Uc. 
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tbe  ruK  ^  tbSit.  feems  tOt  be;  inievitablc  accident), 
has  bfipn  laboyiaftAy ;  arguM/ by  the  fami  learned 
^l^qr  tp  b^  witbJ^*4:hi5:fartiCirule  ;.-ibry»ifays  be, 
thife  is  QAljy  w  tx|[}epii()i4 ,  iotroduced  by  the  great 
5[)^Ki«ft3  pi^' oHlpUdy  iJilAj.gcwJ  hfovernmeot,  .left 
confederacies, fliPuUJr  b«!f  fortted  between  canters 
Smd  banditti ;  ^qi  ^at  the  io^;  is  ^ot .  donfidered 
as  being  •pf..iise^.e0}ty^:.<>jr.:aiw«(ys;owmgiito  inevit- 
able accidSP.*  (54.)    '.'   *   :   /'i.-     it  *'j       •:. 
^  Thus  far\  iJ^ : have,  iinplicitly  foUoivcd   Sir  W. 
Jones,  but  d^IightfulJias  his-  attempt  ^to  harmo- 
nize tbe  opiniQiJs  of  all  civiiiaed  natioawioii'  the 
fuI^e<%^of  baitoent  is,  ;£[)me  may  beflaitled  by  iti 
a{iplilS^tionitftltbe-l$boijri  an^  fkiR^of  men  imthe 
l^Atned;  profeflpQS*^  ;v  fo  fay ,  Jbliat  from  ithe'  lawyer 
Pt  t;b^phyfioi^n,(55),  rOrdinaiy  care  and  diligienc©' 

•  / 

'<(j;*4}  $ir*W.  JoDcsthinbi^  tha^'hi  tbe  idefCMicernuigai 
cp^nrtion  j^rrier,  yi^that  iK>thifig0C^ri  f^c^fe  Jvm.bub^ 
a^  ofGody  pr  of  thf  kimj's.  enemies^  *^.i!E!^^  place  of  ^Ik; 
firft  e^cccptLon,  it  would  be/iipre  prppcr,,  as  well  as  moro 

decent,  to  lubltitute  mivttQhle  accident' 

^expected  to  be  tjerm^d /^tf/flr^y»Jn  foeak;qg;of,this  contriK^^ 
are  called  conauctores^  i.  e.  they  were'  corindered  as  hirers 
of  the "^(5f Kid' be  aorie,'  'bpeflsfactendil  iRougK  iii  their  turn 
they  located  or  hired  out  their  pains  and  fkill.     The  Roman 


juftly  claimed  by  the  modern  lawyer,  whd  CinhoVyint  an 
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only  are  requifite,  and  that  they  are  not  refpoh-^ 
fible  for  deficiency  in  the  moft  exa^  attention  to 
the  affairs  of  the  client  or  difeafe  of  the  patient, 
or  at  lead  that  the  omiflioris  for  which  they  (iguld 
veniam  dare  to  themfelves,  they  would  nave  a^ 
claim  viciffim  petere  from  others,  may  not  be 
perfectly  reconcileable  to  common  Opinion.  '  A 
furgeon  has  been  made  liable  in  damages  for  de- 
viatioh  fro;n  common  practice,  and  an  attorney 
for  omiflions  feemingly  pardonable.  ' 

I  belTeve,  however,  it\will  he  found  that  his 
principle,  well  .examinea,  is  right,  and  *  that 
nothing  but  the  want  or  common  ordinary  rea- 
lonable  diligence,  could  affeft  the  pocket  of  the 

ictiori  fof  hfe  fees  !' for  Antdftirtiis  Pitis  ordained  /an j  ^tf* 
diofos^  qui  [edatia  pttebant  l^c'exigere  poJ[e\  Dig.  lib;  yS\ 
tit.  13.  '  I(y  the  fame  title  ifi[  afcertaihed  what  {ball  btf 
deemed  the  liberal  arts^  aoiong  which  medicine  is  ranged^ 
mtiic\tMm  eadem  caufa  qua  profiffhrum^  mfi  ^tiod  jujiier^ 
cum  hi.,f{ilutis  .homnum  illi  Jiudiorum  curam  a^ant.  The 
cpntempl  for  tbefe  profeiiions  in  France  did  not  originate 
with  the  civil  law. 

It  appears  from  Tacitus,  that  in  the  rei'gn  of  Claudius 
6^farj  the  bar  was  difbonoured  by  aftoniiliing  perfidy  after 
the  receipt  of  immoderate  donations ;  a  great  clamour  was 
tAMj  mSX^e  enforcement  of  the  Cincian  laW  loudly  called 
fof,- by  wRich  it  had'been  of  old  J^rovided,  m  quiSfOb  oran-^ 
dum  taufitiripituniam  d§nm^ve  acciplat.  It  was  complained 
inimitifias^  &dia  W  injurias  fweri^  ut  qustMdo t^is  TMfb^urk 
pratia  nudtfitihus  fie  fori  tabis  peeumam  adposatis  ferat  \  ditf 
refult  was,  that  the  Emperop.fixedfjri^  highdft  fee  of  an 
^vocate  at  dena  fejtertiay  about  8oL;Se||^s.  of  our  money. 
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praftitioqer  through  the  medium  of  a  verdi^, 
however  it  might  through  the  medium  of  his 
chara6i;er  (5Q.  Yet  to  fupport  his  general  prin^ 
ciple,  he  has  combated  not  only  with  a  great 
modern  opinion,  but  with  that  of  one  very  cele* 
fcrat^d  ii]  his  time,  the  Roman  Caius,  who  fays, 
Qualepi  diligentijjimus  pater  familias  Juis  rebus 
ad/iibiit.  Tliis  authority  the  ingenious  judge  op- 
pofes  by  ftating  the  energetic  temper  of  Cains, 
(whom  Juftinian  in  his  Inftitutes  ufually  follows) 
'who  was  fond  of  fuperlatives,  while  his  meaning 
was  much  weaker  than  his  words,  a  liberty  which 
few  would  venture  to  ta|ce  to  change  the  words 
of  an  opinion,  from  knowjed^^  of  thp  impetuofity 
of  its  framer. 

Under  .the  cpntraft  of  hiring,  thp  confideratioij 
of  intereji  is  naturally  introduced.  The  thirty* 
fecond  title  of  the  forth  book  of  the  Code  tre9.tsi 
de  u/urUy  in  its  S7th  fe6lion,  fixes  the  rates  of 
intereft  demandable  by  various  perfons.  Great 
fl.nd  illuftrioys  perfons  could  only  demand  four 
per  cent,  legalifed  traders  might  demand  ?ight, 
but  pecunia  t7^aje8itia^  pr  mpncy  Ignt  oii  hot* 
tomry,    might  bear  i^eritej^imp^  vfw^x    or  tvelv% 

(56)  In  fa(^  this  principle  cloeif  |iqc  4ifcr  frofn  tbe  com^ 
mon  femiment)  fqr  prdinary  diligence  in  this  cai^  meaia  ^ 
degree  adecjuate  to  tH?  performanQe  pf  the  undertaking. 
Lord  Holt  and  Mr.  J.  Sl^ckftone  make  no  diftinfiion  be*? 
tween  a  commodatum  and  a  locatip,  in  (peaking  oi^  thi| 
contract.    Inft.  lib.  3.  t;it.  %$*  Cujlodiam^  jfc^ 
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per  cent  intereft,  which  was  the  higheft  rate  al- 
lowed at  Rome  (57).  In  ordinary  cafes  fix  per  cent* 
w^  the  legal  rate,  and  to  exceed  thi^  or  make  an 
iifurious  contra£l^  was  feverely  punifhable,  pofir 
tively  by  mulcts,  negatively  by  incapacities.  I 
have  obierved  that  a  ufurer  could  not  even  make 
a  teftament 

.  Mr.  Gibbon  fays,  that  Judinian  does  not  deiga 
to  treat  of  intereft  in  the  Inflitutes.  But  in  the 
('ode  and  Pande6ls,  many  rules  refpe6iing  it  are 
given,  among  which  two  of  the  mod  notable  arc, 
that  intereft  fliall  ^ever  isxceed  the  principal,  and 
that  inter^  ihall  not  be  given  upoa  intereft.  la 
the  times  of  the  RepubltCj^  no  intereft  could  be 
demanded  except  by  fpecial  agreement  The 
Emperors  gave  it  on  all  contra6h,  borne  Jidd^  and 
^fo  on  legacia^  and  trufts:  intereft  wto  not 
^fteein^  by  the  civil  law  a  natural  produce,  but 
given  only  to  recompence  dp  lay  of  payment,  an4 
if  the  caufe  were  \n  its  own  uature  unprodudiv^ 

(57)  Mrt  GiUxm  ftems  to  agree  with  me  in  tb  inking; 
that  twelve  per  cent,  was  tthe  higheft  intereft  allowed  in  . 
piy  cafe  In  the  times  of  the  emperors*  Wood  »nd  others 
reprefent  intereft  01^  bottomry  as  unlimited  as  the  rifquei; 
The  Roman  method  of  computing  intereft  has  been  per-^ 
fisSIy  explained  by  Mr.  Blackflone  in  a  note  tp  Book  2. 
ch.  30.  the  principal  was  fuppofed  to  confift  of  one  hundred 
parts,  if  the  amount  of  one  of  thele  parts  was  paid  monthly, 
jf/  jfas  anUfinuf  ufur^y  or  twelve  per  cent. 
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it  was  not  given  before  denrand  in  a  coiirt  of  jiif- 
tice(58). 

Societas^l-r^Vartnerihip  witlr  the  Romans  tras 
cither  in  fome  particular  thing  or  iubje6t,'  or  in 
joint  labour  and  its  pi-ofit,  or  in  goods  a(Jvanced 
by  one,  and  labour  or  work  by  tJie  bther,  or  iii  the 
whole  property  of  the  parties;  in  the  latte^  cafe; 
any  new  acquifition  by  inheritance  or  gift;  "fub- 
fequent  to  the  contract'  of  partneffllip,  cfid 'not 
come  into  the  coArmon  'ffibck,         '  •  ' '  ' 

(59)  So  with  us  upon  tfehds,'  ni  iiitereft'  bcy6nd^  thi 
|jenalty^  and  iht[«refl  n^t  alldvf^S  ujk^n-imereft,  wiA  fome 
Rectal  exceftflons.  .Wher^'the^fieRilHr  fifddsia  lille  in  th^ 
Pigefts,  aii9ther  in;tl%Q0tf^  ^  a,  ttHij^un  J^  J^ov^J 
Cofiftitiitions,  d^.nau^j^f^ff^rey.Yi^^  mi|^t»exp^£t  nmch.in* 
fpnpajtbn  u|pn  bottom/^ jandjnfar^c^,  .But  Uie  titles  are 
ihort,  and  the  information  brief,  and  general. .  They  tell 
little  more  th^tn  that  the  creditor  on  bottomry  ihali,  on 
^ciarif  t5Pthe.r{<qii^',  bi''tntitfecl  to  extraoWinar^  inffcteft, 
dSt^i^iMtT^  tM^ebmmeiKi^ntei^'and  ftir^ion  i^^tiAh  rif^ue,' 
and  illuftrate  the  general  do(ftrine  by  one  or  two  examples. 
Ijn,.^deip^^i^ej»iatpr5,.Aa.  tbc^^ivil  law,  a«id  net  in  the 
ifi^  9ty}fi;  Syfjl  4^w  itj;clfi:|W9|^rq  .p  boJ^  foi:^  infom^tion 
jn  ritJje^,  inpppi^^pt  fubjpdta,,  t%^^  tlxefe,  ^arned  judges^ 
ax^d  |;,pi:ci[jMansfield  particijlar Jy,  derived  mww?h  pf  that  copi- 
c»usJnforpna|:ipn.which-thay.}ia\ce  ^transferred.iato  our  law, 
Whfcl^  ifansfuijon,  ilJ.ufi,r^f,Q4  byj^ipppcjters,  anc^.;by.  Mollo^ 
B?^we^  .We^et^  P^rk^ji^^/l.Mij^ej:,  m^yj^u^ipjfs  when  very 

gBoi^l,,(^fc?j.,arifq^  fay.e.t]}e.,troul}JejC)f  .muc^  Jqrj^^  fear^ch.^ 
owever,"  wuhin,modejn  expsri^nqe,  caufes  have  occurred* 
in  which  a  fearch  into  the  modern  voluminous  works  of 
foreign  commentators,  has  repaid  the  pains. 
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•The  view  which  the  Inftitutes  take  of  this  fuh* 
je^  (f6t  thiey  do  not  here  treat  of  paitnerlhip  in 
lands,    wi^icb  has  been  fpoken  of  above  in  the 
chapter  t>f  Joint-tenancy)  is  quadruple. 

Fiift.   Of  the  Ihares  of  profits  or  lofs. 

Secondly,  How  partnerfliips  were  diffolvcdv 

Thirdly.    The  diligence  and  care  requifite  ia  . 
pja^rtners...  .      ' 

Fourthly.  What  adlions  lie  ultimately  between 
th^m. 

*  If  no  exj>refe  agreement  had  been  made,  the 
lofs  wa»  to    he  equally   boine,    and    the  profit 
equally  divididd.    Or  rather  io;  proportion  to  the 
flig.res  advanced  by  each « contributor.    Much  con- 
troverfy  had .  «xifted>  among  the  Roman  lawyeri^' 
whether  a  fpecial  agreement,    that  one  partner 
&Oukl  i>eccive  twpHthirds  of  the  profit,  and  bear 
but  a>lkird^  or  perhapaoo  part  of  theilofs,  fliotrid 
b^  valid  ;  iMuc'uis  Supported  the  negative,  8ulpi-> 
c^us  the  iaiBrpiative :    tte  opinion  of  the  latkff, 
fuppoited  by  the  refleftion  that  the  labour  of  the 
one  may  be  as  important  as  the  money  of  the 
otljier,  ultimately  prevailed ;  if  one  partner  gained 
by  means  of  the  cammon  ftock,  the  profit  muft 
bd  divided  of  courfe  ;  but  if  any  gain  accn?^V'or 
l6fe  feft  upon  him  in  confequence  of  tranfa6lions 
unconneded  with  the  partnerfhip,  he  alone  was* 
concerned  (59)  ;  each  party  was  entitled,  out  of 
^e  cooMnon  ftock,  to  leafouable  maintenance  for 

• 

(59)  D,  17.  4.  59.  I. 
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his  family^  but  to  no  allowance  for  expences  oc- 
curred by  gambling  or  other  vices  (60).  Partner- 
ihip  was  implied,  if  men  lived  together  and  aded 
as  joint  traders,  or  if  a  payment  was  made  by  one 
in  the  name  of  the  partnerfliip  (61). 

Parto^rfliip  was  diflTolved  by  death  of  one  of  the 
partners,  if  there  were  ever  fo  many ;  the  part- 
nerfliip itfelf  could  not  be  made  to  defcend  on 
heirs  (62),  but  the  partnerfliip  covenants  might ; 
the  profits  pafled  to  the'  heir,  though  the  partner- 
fliip did  not  (63).  This  contra^  was  alfo  diffolved 
by  any  one  partner:  renouncing  the  fociety,  but 
if  he  did  this  from  a  fraudulent  motive,  or  fecret 
view  of  fcreening  his  own  property  from  fair 
debts,  he,  was  countera^led  by  the  providence  of 
the  law. 

Accomplifliment  of  the  purpofes  of  a  ipecial 
and  Hmited  partnerfliip,  confifcation,  infolvency, 
bankruptcy  terminated  this  unioiv;  but  covinous 
attempts  to  defeat  creditors  were  oppofed  by  or- 

(60)  D.  17.  z.  5a.  15.  10, 

(60  With  us,  fale  by  one  partner  is  faleby  all;  payment 
tp  pne  is  payment  to  all;  dealing  with  one  generally  in 
mattCft  concerning  their  joint  trade,  charges  all ;  but  a  fi» 
fa.  againft  one  for  his  feparate  debt,  does  not  aff(s<9  (hq 
partner. 

(62)  D.  17.  2.  Sg. 

(63)  With  us  there  is  no  furvivorlhip  among  partners  iit 
trade  and  merchandize;  if  of  two  partners  one  dies^  S( 
creditor  may  charge  tjie  other  wjtlji  th^  wholp, 
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dinances  not  unlike  our  flatutes  to  prevent  frau* 
dulent  alienatrons  (64). 

Tlie'  partner  was  obliged  to  obferve  only  the 
feme  ordinary  care  and  diligence  in  *the  affairs  of 
the  partnerihip  {65),  which  he  obferved  in  keep- 
ing his  own  private  property.  Inft.  lib.'  3.  tit. 
S6.  fee.  9. 

The  adion  given  to  the  partner  was  the  a6Hon 
projbcio^  which  was  direfted  on  both  fides  (66)  ; 
this  ad;ion  lay,  if  a  partner  had  converted  any 
part  of  the  common  ftock  to  his  own  ufe  (67 ), 
or  received  too  great  a  dividend ;  fo  if  he  had 
fuftained  damage  on  account  of  the  partner/hip^ 
or  laid  out  money  on  the  common  ftock  (68) ; 
fo  he  might  recover  againft  the  heir  of  a  partner 
for  the  iraud  or  •  negligence  of.  the  perfon  fo  re* 
preiented. 

Mandattim(69)' — ^This  contrafcl;  includes  autho- 
rities,   and  the  powers  of  faftors  and   attornies 

(64)  In  thefe  countries,  dtiTolution  of  the  partnerihipf 
publicly  known,  will  prevent  one  from  being  afFe&ed  by 
fiibfequent  coAtrads  made  by  the  others,  but  does  not  invalid 
date  previous  ckmands  againft  the  joint  ftock. 

(65}  See  Dig.  lib.  42.  tit.  P.  which  is  qu^p  in  fraudem 
cridiUrum  fa^a  funt  rejUtuaniur. 

(66)  By  dired,  was  meant  a  legal  in  contradi£lion  to  an 
equiuble  fuit,  which  latter  was  called  Utilis  A^io. 

(67}  Dig.  22.  I.  I.  X.  . 

(68)  Dig.  17.  2.  52.  4.  and  17,  2,  38.  i, 

(69)  See  lib.  3.  Inft.  tit.  27, 
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where  they  aded  gratuitoufly,  and  a]fo  bailments 
of  property  to  be  conveyed  froin  place  to  place 
without  reward  (70) ;  for  it  was  eflfential  to  this 
contra6l  that  it  ihould  be  gratuitous,  fince  if  the 
thing  was  done  for  reward,  it  became  the  con- 
tra£i  of  location  and  conduftion ;  hence,'  Jones 
prefers  the  word  mandate  to  commiilion^  becaufe 
wmmiflion  generally  includes  hire. 

The  civil  law  diftinguifhed  mandates  into  thofc 
given  for  the  fake  of  the  mandator  or  mandatory, 
or  both,  or  of  a  ftranger  jointly  with  either,  or 
fingly  by  himfelf ;  if  the  mandate  was  given 
fimply  for  the  fake  of  the  mandatory,  it  was 
rather  advice  thdn  contra^,  and  not  the  fubjeft 
of  an  action,  unlefs  it  was  fiandulently  intended, 
and  then    the   advifer  was  anfwerablc.-^D.   50. 

17-47.  ^ 

If  the  mandate  was  contraiy  to  good  morals,  it 

(70)  The  celebrated  cafe  of  Coggs  and  Bernard,  was  of 
a  mandatum.  The  mandatory  there  undertook  to  carry 
brandy  from  one  place  to  another,  and  in  the  catrriage  be 
Bianaged  it  fo  negligently,  that  one  of  the  pipes  was  ftaved  ; 
it  was  decided  that  he  was  refponfible,  though  the  defendant 
refifled  on  the  ground  that  he  had  not  undertaken-  to  carry 
it  fafely  and  fecurely,  becaufe  this  wa?  implied  ^&.  Jar  as 
ordinary  care ;  and  thus,  fays  Sir  W.  Jones,  a  cafe  which 
Aefirft  elements  of  the  Roman  law  have  fo  folly  decided^ 
that  no  court*  of  judicature  on  the  continent  would  Tuffer  it 
to  be  debated,  was  thought  in  Englind  to  defarv^  wty^&fU 
eus  coniideration,    7,  Lord  Raympf^id^  909. 
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was  not  obligatory,  as  to  commit  theft  or  any 
other  crime  (71).   - 

The  mandatory  was  not  to  exceed  the  bounds^ 
of  his  commiffioii  or  authority,  but  the  commiC* 
fion  need  not  be  obferved  ad  unguem,  it  was 
fufficient  if  the  probdble  mind  and  intention  of 
thp  mandator  was  purfued.  The  diligence  re- 
c|uired  of  him.  was  ordinary  diligence,  adequate^ 

however,  to*  the.  performance  he  undertook,  un-r- 

J,  .  .  •  * 

lefs  by  fpccial  convention  he  undertook  for  more,, 
or  by  voluntary,  offer  had  prevented  another  who 
might  have  been  more  diligent  from  being  em* 
ployed  (73)  ;  inevitable  accident  therefore  excuf-- 
ed,  or  violence,  fuch  as  force  and  robbery,  un-; 
lefs  the  party  had  unneceflarily  expofed  himfelf 
to  that  danger  (73).      ., 

A  mandate  became  null  by  being  revoked  dum 
rcs^  Integra  Jitj  before  ^ny  aft  had  been  done  in 
cqnfequence  of  it;:,  fo  it  did  by  the  death  of 
cither  party  while  it  continued  entire,  unlefs  the. 
thing  to  be  pexformed  \^fs  to  be  done  after  man<^ 

(71)  Contra  bonos  mores  in  the  canon  law,  meant  only 
ails  mala  infe^  not  mala  prohibita.  The  civil  law  included 
teth  in  this  phrafe. 

(72)  Coggs  and  Bernard.     2  Lord  Raymond,  909. 

*(73)  ^*  1^^  undertaken  as  a  friend  to  bring  money  from 
the  country  to  town :  on  his  arrival  at  night,  inftead  of 
lodging  the  money  at  his  own  houfe,  he  walked  in  the 
ftreeti  with  the  money  about  his  perfon,  ^nd  was  robbed  } 
fuch  a  cafe,  not  many  years  fince,  came  before  s^  jury  ia 
Vclsmd,  firho  gave  (he  baik>r  a  verdid  a^ainil  A* 
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dator's  death  (74).  Every  one  was  at  liberty  to  re^ 
ftife  fuch  a  comtniflfion,  as  he  would  refufe  a  de^ 
pofir ;  but  if  he  once  undertook  it,  he  muft  either 
perform  it,  or  renounce  a^  foon  as  poflible ;  for  if 
he  foiled  in  his  promife,  or  his  renunciation  Was  fo 
late  as  to  prevent  the  bufinefs  from  beiug  pro- 
perly executed,  he  was  liable  to  an  adion,  as  he 
was  if  any  damage  enfued  by  the  non-perform-*' 
ance  of  a  promife  to  become  a  depoiitary.  We; 
have  now  done  with  nominate  contrads,  and 
fliall  proceed  to  thofe  which  did  not  come  under 
any  of  thefe  fpecific  clafles,  but  were  called  by 
the  name  of  innominate,  for  reafons  which  have 
been  or  ihall  be  mentioned. 

INNOMINAT*E  CONTRACTS. 

.  Contrafts  which  arofe  from  the  expr^fs  agree- 
ment of  the  parties  (for  fuppofed  agreements  pro- 
duced merely  by  implication,  were  but  quaji  con- 
tra^s)  but  to  which  agreements  no  fpecific  name 
was  given  by  the  law,  were  therefore. called  inno- 
minate. Thefe  were  fuch  in  which  the  cpmpen- 
fation  for  the  ufe  of  a  thing,  or  for  labour  and. 
attention,  was  not  pecuniary  ;^  btlt  either,  1.  the 
reciprocal  ufe,  or  the  gift  of  fome  other  things 
\i^hich  clafs  was  vulgarly  called  Do  ut  Des ;  ojr 
2.  work  And  pains  reciprocally  undertaken,  %nil- 
garly  called  Facio   ut  Facias;    or  3.  the  ufe  or' 

(74)  D.  17,  M2.  • 
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gift  of  another  thing  iii  confideration  of  care,  or 
labour,  and  converfely,  i.  e.  do  ut  faciasj  and 
facio  ut  des.  .  They  were  ranked  into  clalTes, 
therefore,  by  the  confiderations,  by  the  thing 
given  ol-  done  t#  induce  the  obligation  ;  the  rea- 
ion  is  evident,  becaufe  as  their  claffes  oV  divifions 
could  not,  like  thoife  of  nominate  contrafts,  be 
defcriptive  of  the  ways  in  which  they  were  form- 
ed, (inafmuch  as  thefe  ways  might  be  infinite), 
there  was  nb  dther  method  of  arrangement  but 
by  the  coniiderations  which  produced  them. 

To  illuflrate  the  nature  of  thefe  contrafts  ft  ill 
further,  let  us  take  the  inftance  of^^icxchange. 
A.  lends  his  horfe  to  B.  to  work  in  the  field  of  B- 
bn  condition  of  haviitg  the  labour  of  B\s  horfe 
in  his  own,  this  is  in  the  clafs  of  do  ut  des  ; .  it 
is  not  a  mutuum^  the  horfe  being  an  animal  in- 
tended only  for  ufe,  not  for  confumption ;  it  is 
not  a  commodatumj  for  there  is  a  coilipenfation ; 
it  is  not  a  locatio,  for  that  compenfatiQn  is  not 
pecuniary;  it  is  then  the  innominate  contraft, 
ranked  from  its  confideration  under  the  clafs  of  do  \ 
ut  des;  for  as  ten  thoufand  different  inftances 
may  be  imagined  of  thefe  double  bailments,  they 
are  not  included  under  any  nominate  contraft  (75)  : 

(75)  It  is  not  meant,  that  thefe  coniiderations  are  not 
found  in  nominate  cbntrads :  the  inftances  which  Mr« 
Blackftone  gives  of  them,  are  of  nominate  contracts.  la 
the  contrad  of  fale,  the  confideration  is,  do  ut  da :  in  thq 
contraft  <^  hirtng|»irperfonai  kbour,  it  isfacU  ut  disi  but 
the  thing  given  then  is  money,  and  there  was  no  occafioi* 

VOL.  I.  C   C 
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I  if  a  mafon  or  a  carpenter  are  each  of  them  about 
to  build  a  houfe,  and  agree  that  one  fhould  finifh 
the  mafon  work,  the  other  the  wood  work,  in 
their  refpe6tive  buildings,  it  is  claffed  under  Jacio 
ut  facias  \  if  a  man  contraded  to  give  a  parcel 
of  plate  or  books,  in  confideration-  of  another 
manumitting  a  flave,  it  was  do  ut  facias ;  if  a 
carpenter  undertook  to  build  a  houfe  for  a  mafon, 
on  condition  that  the  latter  fljould  give  him  not 
money,  but  a  great  quantity  of  mortar  or  brick, 
or  other  building  materials,  fecit  ut  daret  alter. 

As  the  infinite  varietv  of  agreements  which 
might  thus  arife  among  men  could  not  be  fore- 
feen  or  provided  for,  as  fettled  fpecific  forms  of 
aftions  could  not  be  previoufly  prepared  appli- 
cable to  every  cafe,  the  violation  of  an  innomi- 
nate contracl  was  to  be  remedied  by  an  action 
ex  prcefcriptis  verbis,  formed  in  language  appli- 
cable to  tbe  particular  circumftances  and  called 
alfo  aBio  infaQum,  or  on  the  cafe  (76)- 

The  fame  vigilance  and  care  was  requifite  in 
innominate  contrafts,  as  in  nominate,  according 
to  the  cafe, 

QUASI  CONTRACTS. 

Obligations  quafi  ex  contractu  (77),  called  alfo 
improper  contrafts,  arofe  by  implication  from  cir- 

in  defcribing  them  to  introduce  the  confidcfations,  thej^ 
having  fpecific  names )  but  in  innominate  contra£ts^  there 
is  no  other  mode  of  defcription  poffible; 

(76)  From  fimilar  caufes  our  a(5li4i  ign  the  cafe  came 
into  ufe. 

(77)  Familiar  to  us  under  the  name  of  implied  contra^ls^ 
or  aflTumpfiti*  * '  * 
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cumftances.  without  exprefs  or  direft  agreement ; 
the  firft  noticed  by  the  Inilitutes  was  e.v  negotio- 
rum  geJiionCi  when  one  perfon  afiumed  the  care 
of  the  affairs  of  another  without  mandate  in,  his 
abfence,  and  without  his  knowledge.  The  ab- 
fcnt  perfon  was  -  obliged  to  approve  of  what  was 
well  done,  to  indemnify  the  agent  to  execute  his 
promife,  and  reimburfe  his  expences,  if  the  un- 
d;ertaking  was  neceffary ;  if  the  undertaking 
was  unneceflary,  any  lofs  fell  upon  the  bufy 
intermeddler  (7S),  who  at  all  events,  as  he  in- 
terpofed  his  fervices  without  being  afked,  was 
obliged  to  ufe  the  moft  exadl  diligence. 

The  next  was  tutelce  admini/iratiOj  by  which 
the  tutor  was  impliedly  bound,  though  there  was 
no  exprefs  agreement  between  him  and  the  pupil. 

The  obligations  of  joint-tenants  to  confent  to 
partition,  and  of  the  heir  to  pay  a  legacy,  were 
efpecially  enumerated  among  quafi  contrafts.  But 
the  obligation  to  repay  money,  which  had  been 
paid  by  millake,  or  in  error,  which  gave  right  to 
the  adion  called  condiBio  indebiti  (79),  is  much 
the  moft  confpicuous  in  this  chapter  of  the  In- 
ilitutes. 

(78}  Dig.  so.  17.  36.  Qucre  in  thefe  countries,  if  a 
man,  wijthout  any  order,  intermeddle  with  the  affairs  of 
another,  though  to  his  advantage,  could  he  have  an  adion 
for  his  cofts  ?  I  have  known  the  cafe  warmly  contefted  in 
a  court  of  juftice,*  but  it  did  not  come  to  i  decifion.   * 

(79)  Anfwering  to  our  aflion  for  money  had  and  re- 
ceived. 

c  C  2 
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The  Inftitutes  having  treated  oif  the  fcveral 
fpecies  of  contrafts,  terminate  the  third  book, 
with  an  account  of  the  perfons  through  whom 
obligations  might  be  contra^d,  and  the  manner 
in  which  they  might  be  diffolved.  But  they 
dwell  merely  on  the  rights  accruing  to  the  father 
or  mafter,  from  the  contraft  of  the  fon  or  the 
ilave,  and  do  not  mention  any  counter  obliga-* 
tion  which  could  fall  upon  him  through  their 
contraSs.  In  faft  none  could,  any  more  than 
from  the  contrafts  of  the  wife;  their  cbntraAs 
did  not  bind  him,  nor  their  promifes,  but  pro- 
mifes  to  them  refulted  to  him  (80). 

Obligations,  whether  arifmg  from  proper  or 
improper  contracts,  might  be  diflblved  by  ways 
infinite  in  number,  e.  g.  exceptione,  teftamento, 
pa£lo,  fententia,  jurejurando,  tempore,  by  plea 
in  bary  by  beqtiejl,  by  releafe  or  counter  bargain^ 
by  decrcty  by  abfohnng  oathy  by  length  of  time. 
The  Inftitutes,  however,  treat  only  of  fuch  folu- 
tibns  as  arife  by  mere  operation  of  law,  and 
among  them  feleft  only  the  moft  remarkable : 
thefe  were  by  payment ;  by  acceptilation,  which 
was  a  releafe  without  payment,  where  the  creditor 
in  folemu  form  of  words  admitted  the  payment 
of  a  debt  which  in  faft  he  had  never  received ; 
by  novation^  which  was  changing  the  nature  of 

(80}  Whatever  the  wife  earns  during  coverture  belong; 
to  the  hufband,  Salk.  114,  the  cafe  of  the  fiave  caiuiot 
occur  with  us,  and  of  the  fon  i$  quite,  diffimilar. 
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the  debt,  as  from  a  book  debt  to  a  bond  debt^ 
or  changing  the  perfon  of  the  debtor  ;  mutuo  con- 
fenfUf  when  all  the  parties  by  agreement  receded 
from  an  obligation  not  yet  completed ;  this  was 
peculiar  to  contracts  by  confent,  or  thofe  called, 
as  above,  confetifual.  To  thefe  we  muft  add 
fome  other  remarkable  modes,  viz,  legal  tender, 
'  called  ohlatio ;  compenjhtio^  which  anfwered  to 
our  fet  off  (81);  and  coij/i{/fo,  when  the  obliga- 
tion of  the  debtor  and  right  of  the  creditor  united 
in  the  fame  perfon. 

I  fhaU  conclude  with  one  or  two  general  rules 
applicable  to  all  contrails. 

All  parts  of  the  contrad  ought  to  be  explained 
the  one  by  the  other,  and  regard  had  to  the 
preamble  of  it  (82). 

Tlie  intention  ought  to  f)e  followed  rather 
than  the  words,  and  fenfelefs  words  were  to  be 
reje6i;ed  (83). 

The  interpretation  of  the  contra£i;  ought  to  lean 
in  favour  of  (he  obligor  (84). 

In  all  contrads,  where  no  day  of  performance 
is  added,  the  performance  ought  to  be  imme- 
diately (85). 

(8i)  As  with  Hs^  the  debts  fet  off  muft  have  been  of  Ui« 
fame  kind,  or  d^ie  in  the  tzn^p  right ;  ao4  fet  offs  CQ^1(I  bf 
only  in  cpntra^s,  not  in  toftSt 

(8a)  D.  46,  I.  134.  !• 

(83)  D.  so.  17.  32  &  92.  and  73,  3. 

(Pf)  D.  45. 1.  38.  18.        (8s)  D.  so.  17-  4- 
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r  g  '» 

He  that  is  to  pay,  or  deliver,  is  in  no  delay 
till  after  the  laft  moment  of  the  term  appoint- 
ed (86). 

Contracts  are  to  be  adjudged  according  to  the 
law   of    the    place   where    the  *  contrails   were 

made  (87). 

I  have  now  completed  my  intention  of  giving 
a  curfory  view  of  the  civil  law,  as  treating  of 
the  rights  of  perfons  and  of  things.  In  the  next 
book  I  ihall  proceed  to  confider  public  and .  pri- 

(86)  Inft.  3.  16.  2.         '    . 

» 

(87)  This  rule  is  not  dire^ily  taken  from  the  Romsm  law, 
vrhich,  it  has  b^en  juftly  faid,  enjoying  univerfal  empire^ 
had  no  occaiion  to  provide  for  the  cafe,  but.it  has  been 
extracted  collaterally  from  that  fyftem  by  great  and  ingeni- 
ous writers,  and  particifilady  by  Huberus,  who  is  above  all 
others  on  this  fubje6i  to  be  recommended  to  the  reader's 
perufal,  and  not  merely  to  the  theoretic  reader,  but  to  the 
man  actually  engaged  in  practice.  In  a  mercantile  nation, 
cafes  governed  by  this  rule  muft  daily  occur. 

To  this  general  rule  there  are  fome  exceptions  : 

Firft.  If  the  parties  in  making  the  contract  regarded  the 
law  of  anqthei:  country. 

Secondly.  According  to  Huberus  and  others,  if  it  violates 
the  rights  of  perfons  not  parties  to  it ;  as  the  marriage  of  a 
minor  abroad,  with  a  view  of  avoiding  a  ftatute  at  home. 
"  Thirdly.  It  does  not  apply  to  immoveable  property. 

Contracts  in  which  aliens  are  concerned,  are  between  alien 
and  citizen,  or  between  two  aliens,  and  may  have  bcfen 
made  here  or  abroad;  in:aU  fuch  cafes,  I- conceive,  the 
caufe  of  action  being  tranfitory,^  fuit  may  be  brought  abroad 
or  here. 
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vate  wrongs,  and  their  remedies.  Before  I  con- 
clude, let  .me  again  remind  the  reader  of  what' 
has  been  faid  in  the  preface,  that  my  objeft  has 
not  been  to  give  a  fiiU  and  minute  knowledge  of 
the  civil  law,  but  to  feleft  the  mod  ufeful  and 
prominent  parts,  and  to  comprize  them  within  a 
moderate  compafs,  proportionate  to  the  inferior 
importance  of  this  ftudy,  in  the  prefent  day,  to 
that  of  the  common  law,  in  the  common  law 
forum.  If  deeper  knowledge  be  dcfired,  the 
books  and  titles  of  the  civil  law,  containing  the 
material  information  relative  to  each  fubje6l, 
have  been  mentioned  and  pointed  out,  each  in 
its  proper  place. 

Though  I  admit  that  the  importance  of  infor- 
mation in  the  civil  law  to  the  common  lawyer  is 
comparatively  fmall,  I  muft  ever  infift  that  its 
utility  to  the  lawyer,  as  well  as  the  advocate,  is 
pofitively  great.  The  civil  lalw,  (fays  an  eminent 
author)  as  a  fyftem  of  jurifprudettce  framed  by 
wife  men,  and  approved  by  the  experience  of 
many  ages,  muft,  in  every  age  and  every  coun- 
try, furnifli  principles  which,  modified  and  ap- 
plied as  the  altered  circumftances^  of  the  times' 
may  require,  will  greatly  contribute  to  the  real 
interefts  and  advantages  of  fociety ;  and  though 
in  courting  praifes  to  its  civil  provifions,  I  have 
been  willing  to  facrifice  the  charafter  of  its  crimi- 
nal code,  we  are  in  juftice  requfln  to  attend  to 
thofe  palliatives,  which  it  every^Bre  introduces 
to  foftea  its  arbitrary  maxims,  an^^hen  it  glori- 

C  C  4 
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oufly  exclaims,  '*  Licet  lex  Imperii  folennibus 
'*  juris  imperatorem  folverity  Bihil  tamen  tam 
**  proprium  Imperii  eft  quam  legibus  viverc  (88),  ** 
we  muft  admit,  that  its  pradice  mellowed  its 
theory,  aud  that  its  language  reprobated  th^ 
^bufe  of  its  principle. 

(88)  Code,  lib.  6.  tit.  23.  3. 
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The  reader  muft  ever  be  reminded,  that  this 
fliort,  but  I  hope  careful  feledion  and  abridgment, 
profefles  only  to  convey  to  the  common  lawyer 
the  general  outline  of  the  civil  law,  and  not  to 
infert  any  thing  fuperfluous,  or  to  the  prefeut 
day  uninterefting.  It  follows,  that  the  Roman, 
criminal  law  cannot  take  up  long  confideration. 

De  publicis  judiciis  fummo  digito  et  quafi  per  indicem  teti'^ 
gimus  5  diligentior  eorum  fcientia  ex  lationbus  pande^arum 
libris  adventura  ejl. 

Conclufto  Injiitutorum^ 


ON  THE  CIVIL  LAW. 


■BBaBBOBai 


BOOK  III. 


ON  WRONGS  AND  THEIR  REMEDIES 


CHAPTER  I. 


ON  PRIVATE  WRONGS. 


1  H  E  clear  piethod  purfued  by  the  framers  of 
the  civil  law,  is  not  leaft  confpicuous  in  treating 
of  private  wrongs.  Yet  here  the  reader  muft  not 
be  furprized  to  find  many  things  treated  of  and 
conCdered  as  private  wrongs,  and  the  fubjefls 
of  civil  aftions,  which  we  have  been  accuftomed 
to  coniider  only  in  a  criminal  light.  Thus  theft 
and  robbery,  though  they  did  not  in  the  latter 
times  of  the  empire  pafs  with  impunity  from  the 
hand  of  public  juftice,  were  for  a  long  time  coh- 
fidered  as  matters  not  immediately  relating  to 
the  publici    and  to  be  compenfated  by  private 
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reparation  ( I ).  And  even  after  they  became  the 
obje^  of  criminal  law,  a  ciiril  adion  (till  re- 
mained in  the  power  of  the  injured  party.  Under 
the  general  name  however  of  theft,  were  included 
many  deeds,  which  with  its  would  not  bear  the 
name,  but  would  rather  be  balled  cotrcerfions, 
;ind  the  fubjefls  of  an  aftion  of  tracer. 

We  will  therefore  (referving  the  criminal  view 
of  wrongs  for  the  next  chapter)  confider  now  the 
division  of  private  uTongs  made  by  the  Inftitutes» 
together  with  the  fatisfadion  to  be  made  for 
each  of  them  refpe6tively  to  the  cff^n^icd  party. 

(i)  At  firft  at  Rome,  by  the  twelve  tables,  theft  was 
puniflied  criminally.  Afterwards^  during  many  ages,  it 
was  not  punifbed  criminally  i  in  Juftinian's  time  it  was^ 
but  not  capitally.  Draco  punifbed  it  capitally*->"Tbe  Jewifh 
)f(Wf,  and  Solon  pecuniarily. 

It  has  been  doubted  by  ^ble  mf  n,  ^d  is  a  queftion  for 
humanity  and  found  policy,  wbether  theft,  or  evpn  robbery, 
unaccompanied  with  death  or  wpund,  ought  to  be  punifh* 
able  with  death.  I  will  not  with  Sir  W.  Blackftone  fay, 
(for  which  he  has  been  warmly  cenfured  by  Dr.  (!!hriftian)| 
that  theft  is  only  a  violation  of  focis^l  rights,  and  not  of 
natural ;  but  it  is  my  humble  opinion,  that  to  punifh  it  with 
death,  is  neither  neceflary  in  fociety,  nor  agreeable  to  the 
will  of  God ;  were  it  not  for  the  pious  fubterfuges  of  juries, 
and  the  humanity  that  prevents  the  law  from  being  literaUy 
executcid^  which  feldom  i$  fufFercd  to  fall  on  any  but  fa^r* 
dened  and  old  offenders,  we  ibould  ibudder  at  our  code  | 
though  it  muft  be  acknowledged,, that  later  ftatutes  have 
alleviated  the  puniihment  of  firft  offences  and 
^hefts. 
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Obligations,  or  rights  arifing  to  the  injured 
party  from  the  torts  or  wrongs  done  by  another, 
were  divided  into  thofe  arifing  cjp  deliQoy  and 
thofe  guq/i  ev  deliSo — ^from  torts^  and  qtca/i  torts  \ 
and  offences  were  accordingly  partitioned  into 
proper  and  improper. 

Torts  or  wrongs,  properly  fo  called,  as  diftin- 
guiihed  from  quati  torts,  were  claffed  under  four 
heads — TTieft,  Robbery^  Damage^  and  Injury — 
meaning  by  the  firft,  abduction  or  convcrfioh  of 
property  without  force ; — by  the  fecond,  that 
attended  with  force ; — by  the  third,  damage  done 
to  property  without  taking  away  the  thing  da- 
maged, or' deriving  benefit  to  the  owner; — by 
the  laft,  injury  to  the  perfon  or  characler  of  a 
free  man. 

Theft  was  defined  contreStatio  fraudulofa^  lucri 
Jaciendi  gratia,  vel  ipjius  ixi,  vel  etiam  ujhs  ejus, 
poffeffionifoe. 

THEFT. 

Theft  was  divided  into  manifeft,  and  not  mani- 
fed ;  the  firft  being  when  the  perfon  was  a£lually 
caught  in  the  fa6l(2),  or  was  difppvered  with 
the  property  in  his  hands  before  he  reached  his 
deftination ;  the  diftindion  was  important,  be- 
caufe  the  damages  or  penalty  varied,  being  in  the 
one  cafe  fourfold  of  tiie  property  taken,  in  that 
of  not  manifeft  thefit,  only  double. 

(1)  Quern  Gned  M- «»«•  f«^  appellant  loft. 

1 
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It  has  been  obferved,  that  in  many  cafes,  theft 
anfwered  rather  to  what  we  would  call  conver- 
fion,  and  accordingly  the  Inftitutes  eftablifh  a 
rule,  that  every  intenneddling  with,  or  ufing 
another  man's  property  againft  the  will  of  the 
owner,  hfurtum  (3). 

The  aftion  and  remedies  for  theft  were  reaibri- 
ably  extended  to  the  aiders  and  abetters,  but  not 
to  the  mere  advifer.  The  fon  and  the  (lave,  if 
they  committed  depredation  on  the  property  of 
thofe  in  whofe  power  they  were,  committed  theft, 
but  not  remediable  by  aftion,  lince  no  action  could 
He  between  the  parties :  and  yet  it  was  fo  far 
theft,  that  as  iii  all  other  cafes  of  furtum,  if  the 
property  thus  by  them  taken  was  handed  over 
to  another,  the  new  poffeffor  could  make  no  title 
to  it  by  prefcription,  nor  could  any  poffeffor 
^malce  Jidei^  fupport  an  a6lion  for  the  thing  or 
its  value. 

The  aBiofurti  was  given  to  the  perfon  having 
an  intereft,  although  not  the  abfolute  proprietor, 
as  to  the  pawnee,   >*'ho,  as  tlie  Inftitutes  obferve, 
might  rather  choofe  to  bring  fuch  an  a6lion  of 
trover  for    the   things    than  to    proceed  merely 

(3)  Inft.  lib.  4»  tit.  4.  Furtum  autem  eft  non  folum  cum 
quis  in.tercipiendi  caufa  rem  alienam  amovet;  fed  genera- 
liter  cum  quis  alienam  rem  invito  domino  contre£lat.  Itaque 
five  creditor  pignore,  five  is  a[kid  quem  res  depofita  eft,  ea 
xe  utatur— -five  is  qui  rem  utqndam  ^ceperit^.in  alium  ufum 
earn  transferat,  quam  cujus  gratia  ei  data  eft,  furtuni  com-' 
mitit*  -       V.  .1 
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againft  the  per/on ;  and  thus  the  taylor  or  the 
dyer,  Avho  miired  the  goods  committed  to  his 
care,  could  maintain  this  aftion,  and  not  the 
owner,  whofe  remedy  lay  over  againft  his  tradef- 
man  by  an  a6iio  locati  (4). 

A  buyer  had  not  this  aftion  befote  deKvery,  fo 
that  previous  poffeffion  fecms  to  have  been  necef- 
fary  to  maintain  this  adion. 

If  there  were  divers  perfons  concerned,  they  all 
were  liable  but  to  one  and  the  fame  pecuniary 
penalty  amongft  them  ;  yet  any  one  of  them 
might  be  fued  for  the  whole,  which  difcharged 
the  reft  civiliter  (5), 

The  aQio  furti  did  not  lie  againft  the  heir  of 
the  wrong  doer,  as  being  a  penal  aftion  ex  malt'- 
Jido  (6). 

(4)  It  differed  therefore  from  our  a£lion  of  trover,  in 
which  property  is  neceilary  in  the  plaintiff;  ^nd  from  our 
action  of  detinue,  inafmuch  as  the  thing  itfelf  could  not  be 
recovered,  but  damages  for  the  lofs  of  it ;  if  the  thing  itfelf 
was  to  be  recovered,  the  proprietor  brought  an  adion  vinr^ 
dtcando  againft  the  pofleflbr ;  if  the  poffei&on  had  pafled  to 
another,  then  againft  the  original  wrong  doer  c'ondicendo* 
Ret  enim  furtivae  perfecutio  foli  domino  competit,  five  de 
rei  vindicatione  quaeritur,  five  de  condidlione  furti  va. 

(5)  On  a  fimilar  principle,  by  our  law,  torts  may  be 
feparated,  but  not  contrads. 

(6)  Thus  with  us,  wherever  the  caufe  of  aAion  is  really 
a  deli^umy  it  doth  not  furvive  againft  the  executor.  Where 
it  is  not  fo,  fom^  adion  furvives,  but  not  fuch  an  one  as  in 
its  form  of  pleading  founds  to  be  ex  deli^Oy  vid.  Hambly 
aodXroCt.    Cowper,  375, 


./ 
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OF  HAPINE,  OR  ROBBERY. 

This  tort  is  here  alio  confidered  for  the  prefeot 
merely  in  a  civil  light,  and  is  difiingniihed  from 
iimple  theft  by  the  effential  concomitant  of  force  i 
it  could  be  only  of  things  moveable,  and  the  of- 
fence included  in  its  definition  malice  df  mind 
and  wicked  intention,  and  therefore  could  not 
extend  ta  the  miftaken  claimant  of  his  fuppofed 
property. 

If,  however,  a  man  took  by  force  his  real  or  * 
imaginary  property  he  did  not  go  unpuniihed,  for 
in  the  firft  cafe  he  forfeited  the  goods,  in  the 
latter  was  fubjed  to  damages  in  double  the  value ; 
for  force  was  by  the  law  abhorred  (7). 

The  remedy  for  this  violent  detra6tion  was 
originally  by  the  a8io  Jurii :  but  the  praetors 
added  two  fpecial  remedies  by  the  a6lion  de  'cibo^ 
norum  raptorum^  and  damni  illatiy  in  the  former 
of  which  the  plaintiff  fued  for  fourfold  damages^ 
in  the  latter  for  double. 

Thefe  adions,  like  the  oBio  furtiy  were  main- 
tainable by  any  perfon  having  an  interefi,  with- 
out abfolute  property,  as  by  a  mortgagee,  or  ati 
iifufro6i:uary ;  and  altogether  the  fame  principles 

(7)  Thus  ours,  and  all  wife  laws,  generally  piohibic 
force  to  the  injured,  and  deeded  him  to  appeal  to  jaftic^ 
to  avoid  the  numberlefs  evils  which  muft  enfue  from  what 
is  vulgarly  called  taking  the  law  into  a  naan'^  owa  bands, 
with  all  the  paffionate  fruits  arifing  from  fuch  heatttd  intei^ 
vention. 
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which  dire6led  who  could  fariag  d^e  firH-xoentione^ 
adioD,  governed  this  alfo, 

OF  DAMAGE.  /.?i 

By  injury^  the  Homan  law  meant  offence  ag^inft 
the  perfon*  By  damage,  againft  the  property  or 
eftate,  whether  that  confifted  in  lands,  goods,  or 
any  other  property.  In  this  general  acceptation^ 
it  includes  both  theft  and  robbery,  but  is  mon^ 
particularly  applied  to  the  deilroying,  fpoiling^ 
or  deterioration  of  the  thing,  without  afiuatly 
taking  it  away,  .or  deriving  advantage  to  the 
offender; 

f^aultinefs,  or  injufiiee,  ware  included  in  the 
idea  of  damage ;  thus  the  accidejital  wound  in^ 
fli^ed  on  a  flave  by  the  ihooter  of  an  arrow,  ^  or 
the  rider  of  a  runaway  horfe,  gave  no  a&ion  to 
the  mafter,  if  the  former  event  happened  in  a 
place  ufually  devoted  to  foch  exercifes,  or  the 
latter  did  not  arife  from  want  of  (kill  (8) ;  but 
the  fotdser  who  fliot  his  dart  in  an  unaccufiomed 
fpot,    the  unikilful  ri^der  who  mountied  an  un* 

manageable  horfe,  or  the  uniklfiil  phyfician(9) 
who  attempted  the  cure  of  a  domeftic,  were 
jufily  anfwerable  for  the  confequences  to  the 
owner  of  an  injured  flave,  who  might  not  cmly 

(8)  Killing  at  a  tournaniefit  was  x|ot  damiuim. 

(9)  Pliniiii  alicttbi  fcribit,  fall  modioo  hoisineai  ocduim 
impune  etts. 

vol.  I.  Dp 
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^1^  M9  civil  a^k>ii>  but  aUb  profecute  crlmr^ 
jially(IO). 

The  fpecial    remedies  for  damage  done  were 
given  by  the  AqAitian  h%f,    which   in    its  firft 
chapter  ordained,  that  he  who  injuriouily  killed 
the  bondtoan  of*  cattle  of  anottf ^r,  ftouM  p^y  the 
lM*d  or  o^ner  fbr  damage  fb  miich  money  aa  had 
b^en  made  frMh  their  farvice  ^uritiig    the  yisto 
prec{?dfegf ;  an^  fcy  its  third  (1.1),  provided  reme? 
tfie^foT  dhmag^  done  alfo  to  inanimstk  thioga. 
'^'The  ^t\&ti  beiitg  of  a  penal  natui-c,  the  valae 
t)f  the;  tMrrg  dams^d  was  taken  at  its.  hi^heft 
.KWb  rfk  imy 'period  o(f  the-  yrar  |>recednig»   atod 
every  incident  was  taken  into  confideration,  as 
$f  bm  6m  of  ik  ^dii^matclted  f>ahr  of  horfes  was 
kill^,  th«  injtti^l  fatty  mm  to  be  adidibioDally 
litcotrfpt^M  i^  datosi^s  for  itbe  dimimitkm.^ 
fhe  other5)  >alue  ;  and  on  the  fame  priaelpie  tlie 
action  cohM  not  be  maintained  ^giainft  the  heir 
'^^hnn  yvh6  dkl  the^lamiigev  unleisfnch  hehr  was 
^hridhed  by  thfe'dimagei' 
'Though  the^datnage  wasbot<do(Ri<bya)|>£ribli^ 
••         •     '  .    '  •        . 

<]<0^  We  maj  here  Ate  ^nljr  the  R<kMih  diftinction 
%^Weei»  dittnage  and  injury.  /Die  fredman  wowidoi  had 
9i6t  a (^fr/aqf^ -^^  thencey  becaufe  a  man  coujkl not  fay 
^^^t  h»  eftaie  m^/tirutjy  diminiQied  by  fuch  wound,  but 
by  equity  and  mterpretation  of  law  he  ri^ight  be  relieved  for 
the  lofs  of  his  time,  and  the  charge  of  his  cure,  for  by  thefe 
means  his-S^nr'hks^'lNJeh'ifajlK^A^ 

'':  (W)  <rhe1^ifl»  wtJeh  the  Wi^MISs  %im  ^pabtifhed, 
had  fallen  into  difufe. 
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but  by  a^thing,  e.  g.  aflaveor  aqu^drupejdClS), 
the  Qvner  of  tb^t  thing,  w;^  liable  ,jin  dai^a^es; 
and  if  more  perfons  than  one  were  concerned  in 
its  perpetration,  fo  penal  lya^  the  a^on,  that 
each  appears  to  have  been  liable  b j  lav  tp  p^^x 
the  whole  recompence,  and  paymein^t  by.  OM  did 
BOt  dUciiarge  his  compai^ion  (13).    , 

We  h^ve  hitherto  fpqken  ^f  dai^age.  i:|one,  but 
It  niay^  b^  alfo  ^eceflary  to  provide  again^  4?mag^ 
feared  from  a  thing  to  be  done,  or  fucb»  99  i^ 
«ipprehen(k4  fron  a  th'mg  now  done,  'or  ffom^ 
work  adually  ere^d.  >,  ,,» 

The  fonper  inl^t  to  wrong  >vas  guaitled  by  ,^i^ 
edift  pf  the  J^ratttor,  ..^aji^led  A^wwcia/io  mvi  operur^ 
'^— tji^.  Jatter  by  an ,  a^^p^n  de  damno  infeQo^  4>j: 
where  9JI  otb<ti*.  vevfx^yfi^  ^ai^ed,  >  by  prastorian  aid^ 
and  a  remedy  in  «quity,  ftiled  an  interdidl,  whicl^ 
may  be  juftly  tranflated  an  injunction  ;  but  thefe 
l^ingis  ajreimore  properly  placed  under  the  head, 
pf  impfiOp^r  offeppes,  or  quq/i  torts. 

OF  INJUIIY. 

Injury,  when  ufed  in  a  fpecific  fenfe  by  the 
Roman  law,  includes  the  idea  of  contuuiely,  and 

'  (i;t)  7he  action  was  in  tbls  cafe  called  by  the  quaint 
name  of  the  action  fi  quadru^es  pauper,iem  fec^r'iU  fojt"  V^^r 
peries  was  here  defined  ^^nrnum  fine  injuria  facientU 
datum. 

(13)  See  Dig.  9.  2.  11.  2.  From  another  pafiage  in  the 
J^afidectSj  k  (hpuld  feem,  that  this  action  would  lie  aga.inft 
a  judge  or  ms^iftrate  aaing  againft  law  ^^  juftice.  See 
Dig.  9,  2.  29, 
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might  be  committed  by  deed,  as  afiault  or  bat*' 
tery;  or  by  word  or  writing  defamatory  and  li- 
bellous. 

Injuries  by  c|ced  were  diftinguiflied  into  fuch 

4 

as  were  atrocious,  and  fuch  as  Vere  not. 

Atrocious  irtjuries  were  fo  deemed  from  the  de- 
gree of  the  violence,  as  the  wound,  mayhem,  or 
aflault,  were  more  or  lefs  defperate — from  the 
locu^  in  quoy  as  if  done  in  the  forum,  the  theatre, 
or  in  the  prefcnce  of  the  court, — or  in  rcfpeft  to 
iht  perfon  as  comtnitted  on  a  fenator,  a  magi- 
ftrate,  or  a  patron.  Thefe  circumltances  it  was 
neceflary  to  point  out  in  the  hbel,  and  alfo  to 
ftate  that  no  reconciliation  or  remiflion  had  fub- 
fequently  tateh  place,  which  would  put  an  end 
to  all  penal  a6lions,  though  not  to  thofe  of  mere 
reparation. 

An  action  might  be  brought  not  only  for  an 
injury  done  to  the  plaintiff  himfelf,  but  alfo  to 
thofe  under  his  power,  as  his  daughter  or  wfe. 
With  refped  to  his  flave,  indeed,  the  aftion  did 
not  lay,  if  he  had  been  merely  affronted,  or  even 
contumeliouHy  ftruck  ;  the  aflault  mud  have  been 
atrocious.  The  free  fervant  muft  fue  in  his  own 
name  (14). 

The  legal  remedy  for  an  injury  to  a  married 
daughter  might  be  fought  not  only  by  her  father, 
but  by  herfelf  and  her  hufband ;  the  wife  was 
not  allowed  to  fue  for  wrongs  committed  on  her 

,  (14}  This\is  almofl  the  only  mention  I  have  met  of  ftC9 
menial  fervants  at  Ronie.     Ihft.  lib.  4.  tit..  4. 
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confort.  Even  the  attempt  to  foUcit  the  chafticy 
of  a  modeft  and  virtuous  woman,  was  the  fubjcft 
of  an  adUon. 

The  twelve  tables  for  a  h'mb  broken  or  dis- 
figured, eftabliihed  the  rude  ]aw  of  retaliation — 
and  for  fmaller  injuries  fixed  fmall  pecuniary 
niul6is,  agreeable  to  the  barbarous  fimplicity  of 
the  times. 

Greater  civilization  introduced  decrees  for  da- 
mages really  proportioned  to  the  degree  of  the 
injury,  to  be  eftimated  in  the  firft  inftance  by  the 
feeling  of  the  party,  whofe  refeiitments  were  mo* 
dei-ated  by  the  final  difcretion  of  the  pi-setor. 
And  the  Cornelian  law  introduced  a  particular 
form  of  adion,  in  the  cafes  of  aifault,  battery,  or 
forcible  entry. 

In  confidering  verbal  injuries,  the  law  was  not 
inattentive  to  the  difcrimination  of  what  words 
ihould  be  deeme4  a6lionable,  and  what  not.  '  To 
call  a  man  traitor,  ufurer,  forger,  bafiard,  bank- 
rupt, was  particularly  penal — ^and  without  enter- 
ing into  a  tirefome  and  ufelefs  detail,  I  fhall  only 
obferve,  that  afre6led  or  ironical  compliment  was 
not  permitted  to  fcreen  the  defamer  (16), 

But  upon  injuries  by  writing,  or  libels,  the 
civil  law  is  moft  particularly  feverc. 

The  perfon  who  framed — who  wrote  down,-~ 
who  read  to  others  or  publiihed,  or  who  advifedly 


(15}  £,  G.  Tu  es  bonus  homo»  which  at  Roaie 
veyed  the  hidden  meaning  of  G>rnttttt$« 
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bouj^ht  6r  fold  an  inftiftous  libel,  was  fubjeft  to 
•the  penalties  bf  the  law. 

Thefe  penalties  were,  if  the  injured  p^rt}'  pr6- 
cefeded  civiliter,  befides  dattiages,  incapacity  of 
teftation,  fo  that  the  libeller  could  neither  be  a 
witnefs  nor  make  a  will;  if  he  proceeded  crimi- 
naliter,  the  punifhmeht  or  Conviftion  was  death ; 
and  fuch  was  the  feverity  of  the  law,  that  it  ex- 
tended  its  vengeance  not  only  to  the  framer,  but 
to  him  who  omitted  to  deftroy  it  when  H  was  in 
his  power  (16). 

QUASI  TORTS. 

Of  ini|)roper  offences,  trefpafTes,  or  quaji  dcHQct^ 
which  might  be  committed  without  malice  or  ill 
•defign,  the  firft  enumerated  is  one  unknown  to 
us,  the  judicial  pronunciation  of  an  erroneous 
fentence  (17).     If  the  judge  pronounced  a  wrong 

(i6)  Code  9.  36.  This  however  muft  be  underftood  toj 
mean  only  m  the  cafe"  of  very  defperate  libeJs  indeed,  and 
i  apiprehend  only  took  place  when  the  libel  charged  the 
flAiufod  witboi  ca|iital  offence.  Nor  was  this  the  law  in 
any  cafe  during^h^  A«iguftijne<age  and  nfote  poliflied  times 
of  Roine^  but  only  Entile  early  aera  of  the  riilng  republic^ 
and  later  periods,  pf  the  decKning  empire,  the  feverity  of 
the  law  being  reftored  by  Valentinian. 

The  fame  diftinAion  feems  to  have  been  made  as  with 
As,  ffs  to  a:llowing  the  party  to  plead  the  truth  of  the  charge 
in  a  civil,  but  not  in  a  criminal  fuit. 

*  ^17)  firiftoh,  howwer,  fay^,  tlfat  Befdi'e  his  titae, 
judges  had  made  the  ftfit  thcTr  own  by  giving  an  crrcmeous 
judgment. 
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judgment  from  corrupt  motim,  he  \iras  rendered 
infamous,  and  condemned  m  the  whole  value  of 
the  fuit  with  co(U,  iliperadded  to  a  fine  adequate 
to  triple  his  inducement/  if  he  had  received  a 
bribe.  If  the  fentence  had  been  in  a  criminal 
cafe,  baniihment  and  confifcation  was  hb  lot. 
But  we  ipeak  at  prefent  of  error  through  unikil^ 
fulnefs,  without  corrupt  motive  or  iiitentiop.  In 
fuch  an  inftance,  the  judge  was  faid  litem  fuam 
facerCy  i.  e.  he  was  now  confidered  as  party  to 
the  a6Hon,  and  liable  to  the  payment  of  what  thd 
injured  fuitor  ought  to  have  recpvered,  a  punifh^ 
ment  deemed  to  be  juft,  finoe  he  ought  not  to 
have  taken  an  office  for  which  he  ihould  have 
been  confcious  he  was  unqualified  through  want 
of  fcientific  knowledge ; — but  as  he  aded  without 
fraud  or  defig^,  it  was  not  a  direB  fort  or  proper 
offence,  but  only  an  indire^l  Jktdt  and  que/i  d0^ 
liBum.  Thefe  regulations,  in  future  ages,  gave 
way  to  the  more  obvious  and  rational  method  of 
correcting  the  errors  of  an  inferior,  by  appeal  ta 
a  fuperior  tribunal. 

The  next  kind  of  trefpafs  which  the  (eivil  Um 
fpecially  dwells  upon,  is  the  careleTs  throwkigi^i 
pourinjg  down,  (though  without  mifchievous  d^ 
fign)  of  any  thing  whereby  damage  is  ocd^oned 
to  the  perfon,  goods,  or  clothes ;  and  here  it  is 
minute  in  afcertaining  whether  the  owner  of  thik 
houfe,  or  his  tenant  inhabiting  therein,  or  the 
occafional  fojoumer,  or  the  immediate  agent, 
where  many  dwell  in  the  fame  bQ4fe»  (h^\  ti 
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liable  to  the  penalty  recoverable  for  the  negligenli 
precipitation  of  the  inftrument  of  mifchief.  This 
penalty,  if  damage  was  done  only  to  the  property, 
was  double  the  efiimate  of  the  damage  done^ 
If  the  perfon  was  injured,  the  penalty  of  acci- 
dental homicide  was  afcertain^d  by  law  at  fifty 
Aurei,  that  of  wounding  was  left  to  the  difcretion 
erf  the  judices ;  but  the  law  was  extremely  liberal 
in  valuing  the  loft  time  and  labour  of  the  man 
who  was  thus  perpetually  rendered  unable  to  work, 
fince  it  eftimated  his  life  at  an  hundred  years,  the 
utmoft  extent  of  probability. 

The  Infiitutes  next  coniider  a  fubjeS;  to  us 
very  familiar,  and  the  foundation  of  many  an 
$Bion.  The  want  of  care  in  perfons  employed 
by  the  owner  or  mailer  of  a  fliip,— or  the  keeper 
of  an  inn,  as  to  the  goods  and  property  com- 
mitted to  the  charge  of  their  employers.  ITie 
snafier  not  having  entered  into  any  dired  con- 
trail, an  aSion  ex  amtroQu  did  not  lie  againft 
biiPy  and  not  having  be^n  himfelf  immediately 
and  perfonally  in  fault,  an  adion  of  torty  or  ea? 

falejkno^  could  not  be  fupported,  and  he  there- 
fre  was  proceeded  againft  as  guilty  of  ^  qaaji 
t^Tty  and  being  liable  qwiji  tx  makficio. 

Though  no  one  could  be  compelled  to  keep  a 
hoi(fe  of  entertainment,  yet  the  hoft  who  pro^- 
fe^ed  to  keep  a  public  houfe  for  travellers  was 
obliged  to  recefkve  all  guefts  that  came>  provided 
hp  h^d  room.  jLvIf  the  gueft  delivered  his  box 
orcaiket  to  theiimkeeDer  clofed  and  fealeds  or 
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locked  up,  without  mentioning  the  contents, 
and  afterwards  complained  of  fpoliation,  if  thq 
box  was  returned  to  him  In  the  fame  ftate, 
without  any  appearance  upon  it  to  induce  fufV 
pici^n  of  fraud,  his  oath  could  not  be  admitted 
as  to  the  contents,  as  it  might  if  it  was  reftored 
broken  or  unlocked ;  but  he  feems  to  have  been 
allowed  to  prove  the  contents  by  the  teftimony 
of  others,  and  fo  to  render  the  innkeeper  liable. 
And  in  general,  if  any  theft  was  committed  ia 
^a  (hip,  inn,  or  ftable,  the  owner  or  mafter  was 
liable,  and  the  gueft  had  his  choice  of  one  of 
three  aftions. 

The  firft  was  a  prsetoiian  action  for  double 
damage,  where  the  crew  of  the  fliip,  or  the 
,fervants  of  the  inn,  had  ftolen  the  goods  (18). 
The  fecond  an  adion  of  theft,  which  extended 
to  the  cafe  of  its  being  committed  even  by  a 
ilranger;  the  third  was  called  an  a6iion  de  re* 
ceptOy  which  was  not  viewed  in  the  lig^t  of  a 
penal  a6tion,  and  was  to  recover  only  fimple 
damages,  and  therefore  extended  even  to  the 
heir  of  the  fpoiler.  The  party,  befides  thefe  fpe- 
cial  adions,  might  alfo  have  a  general  adion  ^ 
d^Jito — but  then  in  this  general  adion,  the 
party  was  only  anfwerable  for  fraud  or  grols  neg* 

(18}  In  poteftate  fit  ejus  cui  res  fubrepta  fit  utrum  mal« 
let  cum  exercitore  honorario  jure,  an  cum  Aire  jure  civil! 
txperiri*    Dig.  47*  S* 
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ligence,  whereas  in  a  fpecial  a6lion  he  was  ac- 
countable for  the  (lighten  fault  (19). 

Quq/i  torts,  being  of  infinite  variety,  to  enu- 
merate them  all  is  impoffible,  and  therefore  the 
civil  law  merely  dwells  upon  fome  of  thofe  moft 
proininent,  as  to  which  I  believe  its  deeifions  will 
be  found  nearly  analogous  to  ours. 

(19)  For  thefe  dUftinftionsy  fee  the  chapto:  on  Contract 
nbovPt 


(   4n   ) 


CHAPTER  IT,     , 


OF  PUBLIC    WRONGS. 

1  H  E  Hglit  in  which  crimes  have  appeared  to 
different  legiflatxJi's,  and  the  punilhments  by  vari^ 
<ms  judicatures  thought  meet  and  proportioned 
to  the  degrees  of  offences,  are  inftruftive  to  the 
fenate,  j^nd  interefting  to  the  people.  Tlie  pro- 
visions of  Rome,  in  its  more  enlightened  and 
moderate  tinges,  may  perhaps  appear  more  reafon* 
ftble  and  lefs  fenguinary  than  our  own  (l). 

Offences  a^ainji  Gad  and  reHgion  are  particu- 
larly the  fubjed  of  the  77th  Nov.  whofe  title  is 

(i)  In  the  progrefs  of  the  republic,  the  penal  lawt 
foftened  in  their  rigour — with  us  the  converfe  feems  to 
have  been  the  cafe,  by  the  perpetual  acervation  of  ncir 
ftatutes  taking  away  the  benefits  of  clergy.  In  matters  of 
private  concern,  the  humanity  of  judges  and  juries  makes 
the  feverity  of  the  laws  lefe  felt  j  but  in  matters  of  ftate, 
what  a  horrid  pifture  of  cruelty  and  injuftice,  of  corrujpt 
and  time-ferving  judges,  the  ermined  inftruments  of  legal 
murther,  do  the  ftate  trials  of  the  laft  and  its  preceding 
century  exhibit  t  ' 
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ut  non  luxurientur  homines  contra  naturam  neque 
blafphtmetur  in  Deum^  and  it  provides  that  hard* 
€ned  and  obdurate  offenders  Ihall  be  puniflied 
with  death,  and  enjoins  attention  to  its  mandates, 
by  the  ftrifteft  injundious  to  the  magiftrates  un- 
der pain  of  the  Divine  difpleafure,  and,  in  this 
world,  of  the,  Imperial  indignation. 

Apoftacy  from  Chriftianity  to  Judaifm,  Pa- 
ganifm,  or  other  falfe  rehgion,  was  punifhed  by 
Conftantius  with  confifcation  of  goods;  and  if 
the  apofiate  endeavoured  to  pervert  others,  tJie 
emperors Theodofius  and  Valentinian  added  capital 
punifhment  And  herefy  was  often  the  prelude 
to  death,  as  in  the  inftance  of  the  Manicheans 
under  Theodofius  and  Juflinian  (fi). 

Tliough  blafphemy^  as  we  have  obferved,  was 
fo  feverely  puniihed,  common  curling  and  fwear- 
jng  feems  to  have  been  left  to  the  tribunal  of 
Heaven,  for,  faith  the  Code,  4^  L  2.  Juri$ju- 
Tondi  contempt^  religio  Jatis  Deum  ultorem  habet^ 
meaning  the  offence  of  common  fwearing  in 
common  converfation^  and  not  deliberate  peijury 
as  to  a  fpecific  faft,  which  feems  to  have  been 
puniihable,  even  though  committed  out  of  a  court 
of  juftice  (3), 

(a)  Wc  have  before  obferved  fomc  legal  incapacities  of 
beretics,  fuch  as  the  in^pacitjr  of  teftation. 

(3)  See  Dig,  12.  2.  13.  6.  Si  quis  Juraverit  dare  fe  non 
oportere,  &  perjeraverit,  fiiftibus  eum  caftigandum  rcfcri> 
bit  Impcraton 
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The  abfurd  charge  of  witchcraft,  to  the  re^- 
proach  of  human  reafon,  was  liftened  to  by  the 
civil,  as  by  moil  other  laws.  The  wizard  and  his 
confultcr  were  both  puni/hable  with  death,  but 
the  laughable  wifdom  of-  Conftantine  was  inclined"^ 
to  compromifc  the  matter,  and  to  allow  magic 
if  exerted  for  a  good  purpofe. 

Of  z&s  of  toleration,  or  of  penal  ftat^tesfor 
deviations  in  difcipline  or  ceremonies,  little  or 
nothing  is  faid,  though  any  affront  to  the  efta- 
bliihed  religious  ceremonies  of  the  ftate  was  aveng- 
ed, like  any  other  breach  of  order.  But  indeed 
the  penal  ftatutes  form  fo  fmall  a  part  of  the  Code 
and  Panders,  that  detail  cannot  be  looked  for, 
and  from  the  fame  caufe  we  are  at  a  lofs  to  trace 
the  particular  provifions  againft  drunkennefs,  fre- 
quenting of  brothels,  and  fuch  like  offences. 

It  feems,  indeed^  that  for  licenced  fornication, 
the  civil  law  afligned  no  puniihment,  and  a  w^ 
man  was  allowed  openly  to  follow  the  profeffioa 
of  an  harlot,  after  having  obtained  a  licence^for 
it'from  the  grave  JEdiles,  the  miferable  trade  being 
thought  a  fufficient  punii|iment  for  itfelf  (4). 
Thus  Jatcitus  iays,  Aurial.  St.  88.  ViQiliai  Pra- 
'ivriajiimlia  genitay  licentimn  Jiupri  apud  Mdiles 
mlgaoerat^  more  inter  veteres  recepto,  qui  fatis 
pcsnartm  advcrfus  impudicas  in  ipfa  profej^om 
JlagUii'credcbant.     But  if  any  one  prefumed  to 


-  ki 


(4)  Heinec.  Antiq.  lib*  4.  tit.  18.  Something  of  this, 
kind  took  place  in  Holland,  as  to  their  fpiel  or  dancingr 
houfti. 
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exercife  this  trade  without  learc  of  the  magifirat^ 
they  might  be  fined  or  driven  into  baniihment; 
And  he  who  pro^ituted  his  wife  or  daughter  for 
gain,  was  puniihable  even  with  death  (5). 

The  emperors,  apparently  more  anxious  to  vin- 
dicate their  own  dignity,  than  to  avenge  the 
af&onted  Majedy  of  heaven,  have  been  much 
more  prolix  in  their  proviiions^  againft  treaibn, 
than  againft  irreligion.  This  formidable  crim^ 
divided  from  early  times  into  perdueUiOj  or  direft 
a^  done  againft  (he  perfonal  iafety  of  the  prmcse, 
and  l<sfo  myeftas,  whatever  wai'  attempted  in«- 
direfily  againft  the  dignity  and  prerogative  ojf  the 
republic  or  prince.  To  attempt  the  emperor's 
life  is  an  inftance  of  the  fiiil ;  to  pretend  to  cmn 
the  money  iai]^ioned  by  hisfiamp  and  image, 
of  the  iecond.  Both  were  guarded  *  againft  by  a 
Bumber  of  fucceffive  laws,  till  they  all  finally 
anerged  in  the  great  ftatute  of  treafons,  called  die 
Jj£K  JuUa  Majeftatis. 

This  JuUan  law  was  twofold,  the  former  vor 
Produced  by  Julius  Casfar,  iaterdi^ng  from  fire 
and  water  thofe  guilty  of  trea&n — the  latter  the 
work  of  Auguftcis,  which  pronounced  .all.  perfois 
guilty  ^of  treafoa  who  attempted  any  tlung  iti 
yioiatiou  of  the  nuQcfias  or  foverdga  andiorii^ 
fjS  the  ftate,  or  of  tte  punce,  srhedier  fay  a&  cor 
rwritioii^  a  law  xvhtdi,  however  feitfite,  was  ;ftm 
fttither  aggravated  by  Tiberius,  who  extended  its 


(S)  Nov- 14. 
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penalties  even  to  words :  nay,  fo  outrageous  were 
its  provifions,  as  to  include  th^fe  who  ihewed  any* 
difrefpe6i  to  the  (latue  or  effigies  of  the  prince, 
even  to  the  ridicujipiis  excefs  ofnoticiag  the  giddy 
proflil^ate  who  happened  to  bear  into  the  (le^  a 
ring  ilamppd  with  the  Imperial  image  (6). 
.  The  eagernefs  of  tyrants  to  deted;  treafon  occa^ 
fioned  the  moft  exjtravagant  violation  of  all  pria*- 
ciples,  in  the  mode  of  inveftigating  its  *feci)et. 
machinations..  Perfons  of  the  mod  notoriouHy 
in&mous  chara^lers,  and  rendered  by  thepr  in* 
famy  (7)  legally  incompetent  to  give  evideqce  if^ 
any  other  cafe,  were  aflmitted  to  prove  the  h^heft 
of  crimes.  Women^  fold^ers,  fiaves,  tho^;it|.ia 
fiate  of  pupillage,  freedmen,  |)erfons  of  fvety^ 
or<ler  and  degree,  were  gladly,  received  as  accufi^ji 
againft  the  unfortunate,  and,  perhaps,  inn^oenc«r 
On  every  fide  the  fword  hung  by  a  threap  fleaJ5 
the  heads  of  all  the  fiibjedis  of  the  ftate,  ^t^  to 
life  the  words  of  the  Engliili  parliament  iq,  tho 
reign  of  Henry  IV.  no  man  knew  how  to  behava. 
himfelf  for  doubt  <tf  tfce  pains  o^  treafon.        v  ; 

The  fame  dtcadfiil  eagernefs  to  prdteft  a  go* 
vermnent,  whofe  greateft  fafety  fhould  ever  b'e,  in 

(6)  If,  liowevery  a  man  accidenuUy  hit  ffac  ^empctof^ 
Ibtue  with  a  ftone,  or  hammer  his  old  buft  in  repairing 
It,  he  h  not  guilty  of  treafon,  lay  molft  gravely  the  Panp 
deds. 

C7)  ^'^S*  4^*  4*  7*   Q^i  ftipendium  merebant  accufare 

Hoik  poiterant.   'Heineccius,  lib.  4.  tit.  i8. 

>       •• 
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the  goodwill  and  affe£lion  of  its  fubjefts,  broke 
through  every  tender  tie  of  human  nature  to 
reach  the  real  or  fuppfofed  criminal  The  Con 
was  bound  to  impeach  the  father,  the  wife  the 
hufband,  the  friend  the  participator  of  his  heart, 
the  obliged  his  benefattor  ;  for  all  private  rela- 
tions and  domeftic  afF^ftions  were  td  bow  before 
the  welfare  of  the  ftate,  or  p6ffibly  the  fecurity  of 
a  tyrant. 

Yet  their  law  of  treafons  was  in  fome  inftances 
more  indulgent  than  ours.  To  confpire  the  death 
^f  the  queen  is  treafon  with  us,  not  fo  of  the 
emprefs  with  them  (8).  The  wives  of  traitors 
did  not  fufFer  from  their  treafon,  and  were  capa« 
ble  of  retaining  their  dower  (9) ;  and  the  father, 
the  daughter,  and  the  grandfcins,  were  fcreeneil 
from  the  forfeitures  which  aiFefted  immediate  male 
defceridants, 

^Raiting  words  againft  the  6mpcror  were,  as  with 
68,  a  high  mifdemeanor,    but  not  treafon  (10)  ; 

(8)  D.  I..  3.  31.  .1  here  follow  the  opinion  of  Wood, 
^ough  I  do  not  fee  how  it  follows  from  the  authority 
quoted  by  him,  which  is,  Princeps  legibus  folutus  ejiy  Au* 
gufta  autem  legibus  foluta  mn  eft.  Principes  tamen  eadem,^ 
ilU  privilegia  tribuunt  qua  ipfi  habent.  This  proves  her  in- 
detd^o  be  a  Aibjed,  but  fo  is  our  queen  a  fubjedl. 

(9)  C.  9.  8.  5.  5.  With  us  the  wife  forfeits  her  dower 
for  the  treafon  of  her  hufoand,  but  not  her  jointure. 

(10)  Every  one  knows  the  two  old  remarkable  reprobated 
inftances  of  capital  punifiiQient  for  words  in  the  reign  of 
Edward  IV. 
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and  the  fame  rational  principle  in  both  laAVS 
dire<5tecl,  that  a  wifli  or  endeavour  to  commit 
trealon  niuft  amouni:  to  fome  overt  aft^  or  be 
manifefted  thereby — that  ihe  imagination  and 
ftruggle  of  the  mirid  muft  be  dcmonltrated  by 
fome  open  aft,  ' 

The  peinalty  of  treafdh  was  the  death  of  the 
traitor,  deftru6lion  of  his  ftatues  and  bulls  (11), 
confifcatioii  of  all  his  eftates,  sind  vacating  of  all 
alienatidng  of  his  property  fince  the  coitimiflion  of^ 
his  crimen  His  Ibhs  too  were  rendered  incapable 
of  taking  by  will,  or  of  inheriting  by  defcent  front 
any  anceftor  or  collateral  (12)/ 

If  the  traitor  was  fummoned  aiid  wduld  not 
appear,  but  abfconded  at  the  end  of  a  year  front 
the  time  of  the  citation,  he  was  pronounced  con- 
tvirhaciou^,  arid  his  eftate  confifcatcd  ( 1 3).     Anc^ 

(ii)  Statu^s^detfahehd^,  D.  48.'  19.  24.  which  Wood 
tratnflates  VErithi  a  ^releflhefs  not  quite  unufual  with  him, 
deftru£^ion  of  his  co^t  of  ariris^  ^  if  tbef  Romans  had  irmo-' 
rial  bearings. 

(12)  Corruption  6f  Mood  is  ^enc^rall}!^  fpokeh  of  as  i  crea- 
ture  of  the  feodal  fyftem,  |efi  here  a  fpecies  of  it  atppears  tol 
have  taken  place,  though  not  exa£l!y  fimilar  to  ours; 

(13)  This  then  was  thought  a  reafonable  exception  to 
that  noble  fentiment  which  is  Ureatlifed  by  tiie  fifth  title  of 
the  nineteenth  book  of  the  P2Cnde£ls.  '^  Abfintnh  in  crinU' 
^'  nibtis  damnaf i  non  dcbere,  Divus  Trajantts^  Julb  JFroA-' 
^'  toni  refcriblty  fed  nee  de  fufpictonibus  debere  aliquem 
<^  dxninlri,  Divus  Trajanus  Adfiduo  Severe  refcribit|  fatius 
^^  enim  efie  impunitutn  celinqui  facinus  nocentis,  (our  }aw 
'*  (ays  of  a  thoufand)  quam  innocentem  daouiait/^ 

TOJU  I.  KB 
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even  after  the  death  of  the  criminal,  a  profecu- 
tion  might  be  commenced  in  order  to  obtain  a 
decree  appropriating  his  eftate  to  the  exchequer 
and  the  public  funds,  that  the  means  Avhich  he 
living  would  have  ufed  to  the  deftruftion  of  the 
ftate,  might,  while  he  lay  torpid  in  the  grave,  be 
applied  to  its  benefit. 

From  the  crime  of  treafon,  the  eye  of  the 
avenging  law  feems  to  have  turned  more  imme- 
diately, and  more  earneftly,  to  that  of  adultery 
than  any  other,  and  even  antecedently  to  the 
confideration  of  the  more  horrid  one  of  homicide. 
In  early  times  the  horror  of  an  unufual  offence, 
in  later  the  indignation  at  its  frequency,  may  ac- 
count for  this  particular  attention. 

Adultery  m  as  the  carnal  knowledge  of  another 
man's  wife  ( 14),  knowing  her  to  be  fo(15);  fo 
that  a  married  man  who  lay  with  a  fingle  woman 
was  not  guilty  of  that. crime,  but  of  the  crime 
called  Jiupruniy  if  fuch  fingle  or  unmarried  wo- 
man was  not  a  common  proftitute(l6).  -- 

The  puuifhmeut  of  adultery  was  death  ^to  the   - 
iiian,   (and  this  extended  to  the  debaucher  x)f  a 
woman  even  betrothed  to  another)  to  the  woman 

(14)  If  committed  by  a  married  man  with  a  qfiarried  wa« 

man»  the  canon  laws  calls  it  double  adultery. 
•  .. .  • 

-  .(15)  For  without  fuch  knowledge  it  was  not  Jegal  adul- 

WV-.  .      '    '  . 

«  (16)  r  have  fo  explained  ffuprum  from  the  Panideds^ 
^oL+..chap.  33.  Yet  in  th«  paflage  of  Tacitus,  lately 
mentioned;-  it  means  common  proftitution,  and  Tacitus  wai 
a  lawyer.  .    '     -     ' 


Cbap:  H.^-  AND  tHfilR  REMEDIES.        41^ 

(17)  Ibourgtng,  lof^  of  dpitrer,  &nd  eoftimement 
in-a  mbhaftery,  with  libtrty  however  to  the  huf- 
batid  to  lake  her  out  and  return  her  to  his  bed, 
if  he  thought  fit,  within  two  years,  which  if  he 
did  not;  •  flie  was  obliged  to  take  the  perpetual 
\*ows(18).  . 

-As  the  crime  was  fo  fevcrely  puniflied  by  the 
law,  vengeance  was  not  left  in  the  hand  of  the 
party  (19),  except  he  detefted  the  offender  in  the 

,  (17)  Her  freedom  from  the  pains  of  death  for  this  crime^ 
IS  afcribed  to  the  felf-indulgent  part  of  thefe  ordinances 
really  proceeding  from  the  abandoned  emprefs  Theodom^ 
the  wife  of  Juftinian^  though  fanAioned  by  his  name. 

(18}  The  punifhment  of  death,  Heineccius  infifts,.  was 
not  infli£ted  in  the  time  of  Auguftus,  of  the  effect  of  whofit 
law  on  this  head  Horace  thns  boafts  : 

Nullh  polluitur  cafta  domus  Jluprisy  ftnd  thinks  ht  knows 
better  than  Tribonian,  who  fays  it  did ;  and  as  a  proof  of 
it,  quptes  authorities  to  ihew,  that  the  **  lex  julia  de  aduU 
<*  f erio  damnatas  lege  uxores  duci  vetat,  quod  perabfurdum 
^<  foret,  fi  hujus  criminis  pasna  vitam  ademiflet/'  But  this 
only  (hews,  that  the  woman  was  not  puniflied  with  death, 
for  the  law  I  conceive  is  not  fpeaking  of  her  marrying  the 
adulterer,  but  any  one  elfe.  The  words  of  the  Digeft  on 
this  law  are,  ^*  adulterii  damnatam  fi  quit  uxorem  duxerit." 
See  Dig.  48.  lib.  tit.  29.  fee.  i. 

(19J  In  Italy  and  Spain,  the  hufband  has  been  permitted 
by  law  to  kill  the  adulterer.  Our  law  doth  not  authorifb 
fuch  vengeance,  however  juries  may  excufe  it  j  all  thefe, 
and  many  other  provifions,  are  to  be  found  in  'the  forty- 
eighth  b6ok  of 'ihe  Digefts,  tide  5.  which  treats  of  the  lex 
julia  de  adulteriis  coercendis,  as  the  fourth  title  doth  of  the 
lex  julia  de  majeftate.  They  fliould  be  perufed  by  tbofe 
who  wifli  to  know  more  'of  the  Roman  laws  of  treafon  and 
adultery.  8  s  2 
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a6i;  in  his  own  hpufe,  and  that  offender  was  jk 
perfon  of  very  low  (Ution,    degrading  trade  or 
profeffion,  or  infamous  chara6ler;  this  reftri6liou 
the  law  declared  to.  be  impofed  to  prevent  the 
unbridled  paffiou  of    the   angry    huiband    from 
operating  without  reftraint,    for  it  perniitted  a 
fatlier  to  kill  the  violator  of  his  married  daughter's 
honour,    adulterum  cum  Jilia^    which  Wood  ex- 
plains to  mean,  provided  he  killed  his  daughter 
at  the  fame  time ;  the  law  trufting  the  father's 
tendernefs,  that  he  would  not  do  fo  if  flie  was  in 
his  power,  wherever  he  dete6led  the  offenae;  and 
though  it  did  not  pardon  to  the  hufband  the  fatal 
cffufions  of  his  wrath  under  any  other  circum- 
ilances  than  thofe  above-ipentioiied,    it  charged 
him  not  with  the  crime  of  murther,  but  fubjefled 
him,    if  of  low  degree,   to  perpetual  labour;  hut 
if  of  higher  rank,  to  relegation. 

Thejealoufy  of  the  times  of  Juftinian  feems  to 
have  been  proportionable  to  their  profligacy,  for 
he  permitted  the  huiband  to  caution  the  perfon 
he  fufpede<l  not  to  keep  company  or  converfe 
with  his  wife  (20),  which  warning,  if  difobeyed 
after  being  thrice  repeated,  excufed  the  hufband 
from  the  penalty  of  murther  if  he  killed  the  fup- 
pofed  criminal.  And  even  though  the  jealoufy 
appeared  utterly  groundlefs,  the  magiftrate  might 
punifh  his  perfevering  obftinacy  in  thus  continu" 
ing  to  give  uneafinefs  to  a  worthy  though  abfurd 
man, 

K  a 

(20)  Nov.  X17. 
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The  law  was  much  more  rational  which  per- 
mitted ftrong  prefiimption,  fuch  as  the  circum- 
ftaiice  of  being  found  in  bed  together,  to  fupply 
the  place  of  abfoTiite  proof,  which  in  an  offence 
t)f  this  (lamp,  it  is  almoft  impoffiblc  to  ob- 
tain (21). 

The  confideration  of  this  crime  may  naturally 
be  followed  by  that  of  ftuprum,  (which  hath  been 
^already  more  than  once  defined  the  living  of  an 
unmarried  man  with  an  unmarried  womanf^  who 
lives  in  reputation)  (22),  of  bigamy,  and  of  in- 
ceft  and  unnatural  lulls.  Stuprum,  in  peifons  of 
rank  and  fituation,  was  puniflied  with  (forfeiture 
of  half  their  goods;  meaner  perfons  received  cor- 
poral punifhment  with  relegation.  Sodomy  was 
punifhed  with  death  ;  and  inceft  alfo  if  in  the 
afcending  or  defcending  line ;  in  other  cafes, 
with  deportation  and  confifcation.  Bigamy  was 
a  capital  crime  ;  but  deflowering  a  girl  not  fit  for 
marriage,  though  with  her  confent,  which  by 
our  Uw  is  4  capital  offence  if  (lie  be  under  twelve 
years  of  age,  was  by  the  civil  law  pi^niflied  with 
baniihiTieut  or  condemnation  to  the  mines. 

(^i)  The  fame  I  hold  to  be  our  law,  yet  |  have  knpwn 
juries  give  the  moft  extraordinary  verdi£ls  fron^  an  errone- 
ous notion,  that  their  oaths  did  not  permit  theqi  in  a^lio^is 
for  crim.  cm,  to  attend  to  the  ftrongef^  prefumptioosi  with* 
out  abfolute  and  almoft  invincible  proof. 

(22)  This  definition  found  in  the  P^ndeAs  doth  not)  at 
I  have  obfi^rved,  feem  confiftent  wi(H  the  ufe  made  of  t^t 
word  by  Tatjtus. 

¥  E  d 
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Jlamicide.  The  diilindions  of  difFerent  degrees 
of  guilt  in  the  commiilion  of  this  ad,  are  nearly  the 
fame  as  by  our  law.  Murther — ^manflangter  (33% 
— e:i^cufable  and  juftifiable  hoiriicide.  Homicide 
with  deliberation  and  premeditated  de(ign,  was 
puniilied  with  death  ;  and  the  law  on  this  fubje£l 
which  principally  cjaims  our  attention,  is  the  law 
enaded  by  one  of  the  greateft  of  nmrtherers,  L, 
Sulla,  the  di£iator,  and  thence  ufually  called  the 
(Cornelian  laWy  de  Stcariis.  It  comprehended  uni- 
fier the  name'  of  murther,  mqft  of  the  offences 
contained  in  our  idea  of  it,  and  fome,  which 
though  in  the  eye  of  oonfcience  evidently  fo  ap- 
pearing, yet  by  rational  and  wife  politicians,  are 
thought  to  be  pernicioufly  inpluded  in  its  punifli^ 
ment,  for  inftance,  perjury,  fatal  to  the  lifq  of 
the  accufed  (24). 

(23)  I  infert  the  diftin£lion  of  nianflaughter  with  great 
hefitation^  in  compliance  with  the  opinion  of  ff^ood ;  fqr  Dr. 
Chriftian  fays,  in  a  note  on  Blackftone's  CommentarieSy 
*^  In  the  civil  laws,  and  the  laws  of  Scotland,  the  diftinc-r 
U  tion  doth  not  exifl ;  and  perfpns  tried  at  the  admiralty 
^«  feflions  where  the  judges  proceed  according  to  the  rules 
**  of  the  civil  la\jr,  niuft  either  be  convifted  of  murther, 
f^  or  acquitted."  Yet  this  law  of  Scotland  feenis  to  .be 
ftatute  law ;  fee  Erflcine^s  Inftjtutes  :  and  the  Pandeds,  lib. 
48.  tit.  8. 1,  f^y,  *^  leniendam  paenam  ejus  qui  in  rixa  caufa 
f^  magis  quam  voluntate  horpicidfum  admifit. -'• 

(24)  With  us,  the  danger  of  deterring  juft  profecutions 
by  threatening  perjury  with  death,  has  outweighed  the  iih 
4lgna{ion  of  tbe  law  at  this  cqoleft  of  deliberate  murthers. 
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The  lingular  vengeance  denounced  by  the  Ro- 
man law  againtt  parricid^,  denotes  then;  horror  of 
the  crime.  The  criminal  \vas  to  be  fcourged,  and 
then  fewed  up  in  a  fack  with  a  furious  dog,  u 
cock,  a  viper,  and  an  ape,  and  thrown  into  the 
water;  or  amidft  wild  beads.  Thefe  animals  were 
chofen  as  indicative  of  malice  and  mifchief,  or 
perhaps  becaufe  they  would  be  more  flowly  tor- 
menting, and  lefs  immediately  deftruftive  (25). 

Whether  manflaughter  was  diilinguilhed  in  the 
manner  known  to  us  as  to  its  punilhment,  or  not, 
there  certainly  was  fome  attention  to  the  ditlinc- 
tion  between  the  efFetts  of  deliberate  malice,  and 
fudden  paffion.  This  might  have,  led  in  the  lat- 
ter law  to  abfolute  acquittal,,  though  the  authority 
I  have  mentioned  in  a  note  fays,  leniendam  peer 
nam;    and  in  Scotland,    according  to  Erikine's 

The  Cornelian  law,  as^  quoted  in  the  Pande£l$,  lib.  48. 
tit.  8,  I.  enumerates  the  Following  crimes  punifliable  with 
death.  *'  Si  quis  homincm  occiderit,-^aut  dole  malo  in- 
^^  cendium  fecerit, — ^aut  hominis  Decidendi  vel  furti  faciendi 
<^  caufa  cum  telo  ambulaverit,— quive  cum  publico  judicio 
<<  prxeflet,  operam  dediflet  ut  quis  innocens  condemnare- 
ic  tur — aut  qui  hominis  necandi  caufa  venenum  confecerit— *• 
<*  quive  falfum  teftimonium  dolp  malo  dixerit,  quo  qais  rei 
^^  capitalis  damnaretur.'* 

Qui  hominem  non  occidit,  fed  vulneravit  ut  occidat,  pro 
homicida  habendos. 

(25)  By  the  Scotch  law,  all  the  pofterity  of  a  parricide 
are  incapable  of  inheriting— even  curling  and  beating  of  a 
parent  infers  death,  if  the  perfon  guilty  be  above  ii^^tecn 
years. 


•  : 
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][nftitutes,    both    ate    equally    confidered    capjT 
tal(26). 

To  thjB  horrid  crime  of  fuicide,  the  Roman 
Stoic  was  peculiarly  indulgent,  and  though  the 
law  did  not  countenance  it  generally,  it  wa# 
tolerated  in  many  inftances,  and  thofe  inftances 
the  legiflature  condefcended  to  point  ont(27). 
On  duelling  it  was  filent,  becaufe  the  abfurd  \dc^, 
had  Ui^t  yet  entered  the  mind  of  man. 

The  doftrines  and  rules  refpefting  excufable 
and  juftifiable  homicide,  nearly,  if  not  entirely, 
accorded  with  ours.  He  who  defended  him- 
felf  was  not  to  kill,  if  he  could  poffibly  efcape; 
the  perfou  who  gave  a  blow  with  his  fift,  wa» 
not  to  be  ftabbed  with  a  poniard;  but  if  aa 
honourable  perfpn  was  treated  ignominioufly, 
as  by  contumelious  beating  and  fcourging,  he 
might  defend  his  honour  by  the  death  of  his 
enemy,  and  the  chaftity  of  a  woman  might  be 
defended  ^t  the  exppnce  of  the  aggreffor^s  life. 
In  defence  of  ones  goods  killing  M'as  pot  lawful, 
pnlefs  of  a  thief  by  nighty  CaAial  homicide,  if 
it  happened  in  dojng  an  un]awful  ^61,  )vas  punifliT 
able,  though  not  capitally. 

Theft  md  robbery^  come  next^^to  be  confidered, 
and  that  in  a  criminal  light,  as  they  were  bpforc 
\r\  a  civil.  '  ' 

Jhe  puni/hment  of  manifeft  theft  was  different 

(26)  Book  4.  6.  19. 
(;i7)  Sitaediovitae  yclimpaticmiadolori^,  &c,  &c.  D.  4?. 

2)[.   3.  &•  > 
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^t  different  times — mulfts,  whipping,  and  ampu- 
tation of  the  hand ;  but  Juftinian  ordered  th^t 
the  penalty  /hould  be  confined  to  fine  and  bani(h^ 
ineht  Succeeding  emperors  ordained  feverer 
puhifhmentts^ — ^for  the  firft  offence,  whipping ;  for 
the  fecond,  fligmatizing  on  the  back  {  for  the  third, 
pven  death  by  hanging. 

ThjB  puniihment  of  robbery  was  various  accord- 
ing to  the  degree  of  the  offvnce.  Houfebreaker^ 
,  were  condemned  tQ  hard  labour  (28)  ;  and  if  by 
Xiight,  the  burglar,  after  fuffering  the  baftinado, 
was  ufually  fentenced  to  the  mines.  Highway 
robbers  (to  whom,  according  to  Wood,  th^  name 
pf  Latrones  was  appropriated)  afi(cr  repeated  of- 
fences, tnight  be  puniihed  with  death  and  hiing 
in  chains ;  and  the  fame  puniiliment  might  be  in- 
£i^ed  on  notorious  pirates  ^29)- 

Circumftances  of  courfe  aggravated  the  crime. 
Sacrilege  and  manflealing,  called  Plagium^  were 
always  pui^ifhed    with  4^ath  (30) ;    Abigeij    the 

(28)  The  civil  law  here  made  an  abfurd  diftin£Uoii|  it 
required  that  there  ihoitM  be  a  taking  away,  and  did  not 
ceniider  a  delivery  of  goods  through  threats  and  fear  as 
iconilituting  a  robbery, 

(29)  This  is  not  fupported  by  Juvenal : 

Condu^utp^  latronmy  inandia  fulphure  Cicpta; 

Sat.  13.  line  145* 

l^\it  Latro  there  is  not  a  highway  robber. 

(30)  What  was  the  occafion  of  this  offence  being  fo  muck 
poticcd  is  not  clear,  as  ipilitary  kidnapping  was  then  mw 
known. 
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flriveris  away  of  a  certain  number  of  cattle  limited 
by  the  laws;    Balnearii^    the  ftealers  of  clothes 
from  perfons  bathing  (31);    and  Sacculariij  cut 
•purfesy  were  more  feverely  punifhed;  and  we  have 
already  feen  that  burglary  was  diftinguiihed  from 
houfe-breaking   in  the  day.      The   receiver  and 
harbourer  of  a  thief  or  criminal,  was  alfo  puniili- 
ed ;  but  the  law  fo  far  indulged  human  weak- 
nefs,  and  the  natural  affedions  of  the  heart,  as 
to  forgive  the  children,  the  parents,  the  huiband 
or  the  wife,    who  concealed  or  endeavoured  to 
ihelter  each  other. 

Crimen  falji.  This  name  included  forgery,  and 
cvtry  fpecics  of  fraud  and  deceit,  and  therefore, 
according  to  its  nature  and  degree,  was  puniihed 
fometimes  with  deportation,  and  ibmetimes  with 
death.  If  it  was  a  novel  fpecies  of  fraud,  which 
bad  not  peculiarly  come  under  the  contemplation 
of  the  law,  nor  acquired  an  appropriate  name,  it 
was  ranked  under  the  general  head  of  Stel- 
lionate{32)y  and  puniihed  according  to  the  dif- 
cretion  of  the  judge. 

Crimen  peculaius(iS).    This  meant  ilealing  of 

(31)  This  feemingly  trifling  regulation  will  be  explained 
by  the  recollcftion,  that  every  Roman  of  any  note  bathed 
once  or  twice  a  day.  Judge  Blackftone  remarks  thefe  dif- 
tindions  of  the  civil  law  and  the  reafons  of  thetn.  Com. 
vol.  4.  ch.  17.      .     ' 

(32),  StelUonate^  fo  called  from  Jiellioy  a  fort  of  lizard 
w  ith  variety  of  fpots. 

(33)  So  called  a  pecore^  from  cattle,  th^  firft  kind  of 
property,  or  perhaps  from  the  firft  money  being  ftamped  • 

yif\i\\  the  image  of  cattle* 
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'^he  public  .money,  ok  cheatiiig4n  the  public  ac-» 
counts.     The  punifliment  waa  .death.  *  ..^ 
•  Crimen  rejidui  was  a  nufappUcatipn  of  the  pub- 
lic money. 

Crimen  repetundarum^  or  bribery.  By  this  was 
underftood  the 'corrupt  receiving  of  money  or 
prefentsby  perfons  in  public  oflSces,  and  it  ex- 
tended to  the  medium  of  wives  or  fervants.  Pre- 
sents of  meat:  and  drink  however  were  allowed, 
and  others  to  the  value  of  500  aurei  in  any  one 
yjear,  if  the  donor  had  not  any  fuit  or  petition 
depending  before  the  donee. 

Bribery  was  puniflied  with  death,  if  thereby  an 
innocent  man  was  condemned — with  baniftiment 
if  the  guilty  was  abfolved — and  the  perfon  that 
gave  the  bribe  was  alfo  punifliable. 

Crimen  ambitus  was  the  crime  of  procuring 
public  office  by  money  or  other  gift,  or  by  -any 
unlawful  mode  of  canvalTmg  and  folicitation ; 
under  this  name  was  included  alfo  the  often c^  of 
a  fuitor  vifiting  and  courting  a  judge  while  his 
caufe  was  depending  before  him  (34).     At  one 

(3^)  From  the  charge  of  corruption  the  judges  of  thefe 
countries  have,  from  time  immemorial,  been  perfe£t]y  and 
(lefervcdly  free,  with  very  few  exceptions.  Even  Lord 
Bacon  and  Lord  Macclesfield  had  fomething  of  cuftom  to 
plead  in  their  behalf;  and  the  laft  inftance-  was  tindured 
with  jpajty;*  But  it  is  not  enough  for  a  judge  to  be  honeft  ; 
he  has  to  contend  with  the  paffions,  the  prejudices^   the 

« 

partialities,  which,  unknown  to  himfelf,  may  unwittingly 
impofe  upon  him.    To  become  a  hermit  is  coo  much  tp 
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time  the  officers  of  the  Imperial  court  avowedly 
took  rewards  for  the  procurement  of  office,  and 
were  allowed  to  maintain  a6lions  to  recover  fuch 
remuneration^  but  this  praftice  was  abolifhed  hy 
Juflinian* 

Crimen fraudata  annonce  vfz,s  the  crime  of^fore- 
fialling  and  monopolizing  the  market,  and  was 
puniihable  with  death. 

.   The  crimes  hitherto  enumerated  had  each  its 
appropriated    punifliment.      There    were   others 
called  extraordinary,  and  puni/licd  by  the  cxtra- 
ordhiary  power  of  the  judge.     Such  were  threats 
of  death,    or  bociijy    hurt, — prevarication,    u  e. 
"♦fhere  the  informer  colluded  with  the  defendant, 
and  made  a  feigned  profecution. — -Removing  land- 
marks,— plundering  fepulchres, — breaking  down 
dams, — breaking  of  prifon, — taking  unlawful  diif* 
trefles, — women  procuring  abortion,  and  latterly 
the  expofing  of  infants  with  intention  that  they 
iliould  perifli, — and  under  this   genus  M'ere  in- 
cluded vagabonds  and  fturdy  beggars.     All  fuch 
offences  were  faid  to  be  puuilhcd  arbitrarily,  not 
meaning  thereby  the  wild  pleafure  of  the  judge, 
but  his  found  difcretion. 

aft,  yet  he  who  mixes  in  fociety  can  Icarcc  iivoid  to  hear  the 
common,  though  perhaps  falfc  fame,  of  the  vicinage. 

In  France,  folicication  of  the  judges  (who  purchaf^d 
their  places)  was  avowed  and  univerfal.  J^e  nfen  vais  Jat^ 
tititer  mon  juge^  was  a  common  and  curious  pbrafe.  Hence, 
perhaps,  the  philofopher  will  trace  one  great  caufe  of  the 
downiU  of  the  monarchy 
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To  the  black  catalogue  of  crimes  and  putiidi- 
meats,  fucceeds  the  fm'Uing  title  of  mercy,  libera- 
tion, and  pardon.  The  criminal  could  not  be 
tried  twice  for  the  fame  offence,  even  though  he 
confefled  the  crime  fubfequently  to  his  acquittal, 
but  he  might  be  profecuted  for  the  fame  fafl,  if  it 
bore  two  afpe6ls,  diver/b  'mtmtUy  as  the  fon  who 
had  killed  his  father,  and  efcaped  an  accufation  of 
homicide,  might  yet  be  tried  for  parricide,  that 
being  a  crime  of  a  different  nature  (35), 

One  prote6lion  of  the  criminal  merits  particu* 
lar  attention;  that  arifing  from  prefcription  or 
length  of  time.  For  various  crimes  there  were 
various  terms  of  limitation,  but  a  lapfe  of  twenty 
years  fcreened  the  offender  from  all  profecutions  ; 
a  regulation  which  has  been  imitated  by  Scot- 
land, and  which  the  civilians  infifled  was  wife, 
as  they  reafoned,  that  limitation  in  criminal  caufes 
was  as  neceflfary  to  quiet  the  minds  of  men,  as 
in  civil  caufes  to  quiet  their  polfeflions,  that  neither 
property  nor  life  might  be  uncertain. 

We  are  accuftomed  to  boafl  of  our  Habeas  Cor- 
pus  A8i  as  the  great  glory  of  Engliili  freedomC^S); 
but  Rome,  though  not  equally  favoured  by  the 
genius  of  liberty,  was  not  altogether  without  a 

(35)  So  with  us,  a  man  acquitted  of  felony  may  be  in- 
dicted for  a  uefpais  in  the  fame  fad  :  a  man  indicted  under 
a  flatute,  may  be  found  guilty  at  common  law. 

(36). And  folt  is  in  peaceable  times,  but  unfortunately 
it  is  always  fufpended  in  the  only  times  when  anyvgreat 
number  of  perfons  can  want  its  aid,  in  times  of  trouble. 
9 
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provifion  of  this  nature,  ftich'  as  that  if  a  perfbn 
accufed  .was  not  brought  to  trial  within  tAvt)  years^ 
he  was  to  bedifcharged  from  theaccufation. 

The  power  of  pardoning,  crowns  the  munifi- 
cent beams  which  iffued  from  the  merciful  fide  of 
the  Roman  tribunal;  That  power  M^iich,  as  Moil- 
tefquieu  obferves,  the  principle  of  defpotic  go- 
vernments doth  not  admit,  but  which,  exercifecl 
with  prudence,  produces  admirable  effefts. 
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CHAPTER  III. 
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•  • 


'■■ili'il     il 


OP  THE  ROMAN  COURTS  AND  ACTIONS, 

•    .    .:•  ..       .  ■  '  ; 

1  HE  nature  tif  the  Roman  tribunals,  during 
the  time  of  tiie  Republic,  is  wrapt  in  much  cfb- 
fcuri'ty,  and  hath  given  rife  to  much  cohtroverfyi 
The  ambiguous  name  of  Indices,  together  with 

w 

the  modern  application  of  it,  had  produced  an 
ferroneous  opinion,  that  the  perfons  fo  called  cor-r 
refponded  to  our  judges.  This  opinioti(l)  hath 
been  fufficiently  refuted;  and  it  hab  'been  pro-^ 
ved(S),  that  they  much  more  reftmWed  the 
moderh  jury,  and  that  there  prefided  in  the  court 
a  di(lin£t  magiftrate,  who  pronounced  the  verdift 
or  fentence  of  the  judices  or  jury. 


M  •     t. 


f      ( 


(i)  Neiriier  Dr.  Middleton>  nor  Abp.  Potter j  fccm  to 
have  been  aware  of  the  diftinction  here  mentioned,  between 
the  judices  or  jury,  and  the  magiftrates  or  prefidents  in  the 
courts  of  judicature,  or  judges  of  the  bench.  Dr.  Middle- 
ton,  in  his  life  of  Cicero,  calls  the  judices,  judges  of  the 
bench.  ^      *.  : 

(2)  Particularly  by  Mr.  Pettingal,  in  a  treatife  cxprefsly 
Written  to  Ihew  the  antiquity  of  juries,  and  their  refeni'* 
blance  to  the  Greek  ^»x«f«i  and  Roman  judices, 

5       ' 
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A  great  qudlion  has  been  ftarted,  and  fbirie 
dedu£iion$  made  from  it  applicable  to  celebrated 
controverfies  in  our    own  times,    >vhethei*  thele 
judic^es  Were  judges   of  law  a$  well  as  of  fa6L 
During  the  Roman  republic,  fays  Dr.  Halifax, 
the  office  of  magifbrate  and  jmclge  ^erc  diilin6l 
and  feparate.     The  office  of  the  magiftrate  was 
to  enquire  into  matters  of  i.i\w,  and  whatever 
bufinefs  was  tranfafted  before  him,  was  faid  to  be 
done  injure.     The  office  of  a  judge  was  to  en- 
quire into  matters ,  9f  ^£? ;    and  whatever  was 
tranfafted  before  him   wa^  laid  to  be  done  in 
judicio{S).      On  the  other,  hand  Dr.   Pettingal 
maintains,  by  many  elaborate  arguments  and  in- 
genious quotations,  that  they  >vere  judges  both 
of  law  and  of  fa6l,  and  that  the  prefiding  magi- 
ftrate,   fometimcs  called  Judex  Qua^fiionis.  had 
little  to  do  but  preferve  decorum  in  the  court,  to 
colletSl  the  opinions,   and  pronounce  a  fentence' 
conformable  to  the  fentence  of  the  jury. 

But  a  queftion  much  more  curious,  and  which 
I  do  not  recollefl  to  have  feen  agitated,  occurs, 
and  that  is,  how  were  either  the  judices,  or  the 
magiftrate,  capable  of  determining  on  matters  of 
law.  To  begin  with  criminal  cafes  ;  the  judices 
for  all  trials  in  criminal  cafes,  were  chofen  by 
ballot  on  the  kalends   of  January,    the  praetoF 

(3)  Halifax  Analyfis — Book  3.  ch.  8.  Of  the  fame  opi* 
aion  fcems  to  have  been  the  great  Montefquieuv 
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taking  the  ballot  (4),  and  then,  (5),  oiit  of  this 
whole  number  was  ftruck  the  jury  for  each  par*- 
ticular  caufe,  amouiiting  in  number  to  eighty- 
one,  but  rendered,  by  ti  power  veiled  in  each 
party,  to  challenge  of  rejeO;  fifteen  to  fifty-one. 

The  bodies  or  orders  of  which  the  feleS;  judi€e3 
for  the  year  were  taken  by  ballot,  varied  at  dif- 
ferent times,  and  of  fo  great  confequence  was 
that  point  to  liberty,  that  the  controverlies  con- 
cerning it  gave  rife  to  almoft  all  the  interiot 
troubles  in  the  Roman  ftate  from  the  time  of  the 
Gracchi  to  the  death  of  Julius  Caefar,  the!  great 
contention  between  the  higher  and  lower  orders 
being,  Who  ihould  be  mailers  of  the  judices  oi: 
jury,  or  out  of  what  orders  they  fhould  be  chofen, 
and  one  great  caufe  of  the  odium  againfl  thofe 
illuilrious  men,  the  Gracchi  (6),  and  of  their 
fatal  end^  was  the  transferring  the  choice  of  the 

(4)  This  is  the  account  generally  given,  yet  the  praetor 
feems  to  have  had  fome  further  authority  from  this  paflage 
of  Cicero.  Practores  urbani,  qui  jurat!  debent  *^  optimum 
^*  quemque  in  felectos  judices  ref<irre/'  unlefs,  as  is  nloft 
probabfe,  thil»  barely  refers  to  his  returning  a  general  lift,  out 
for  which  the  juries  for  th^  year  were  to  betaken  by  ballots 

(5)  This  very  much  refembles  our  method  of  ftrikihg  a 
record  jury,  under  the  act  of  parliament,  porevious  to  th^ 
affizes  for  all  civil  caufes  during  the  fame. 

(6)  ^^DuosClariffimos,  ingenioffimos,  amantiflimos  plebis 
^^  komanae  viros.  Non  ut  plerique  ne£u  efle  arbitror  Gnic« 
<<  chos  laudare. 

TOL.  I.  F   F 
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jadic€s  or  jury»  from  the  fenators  to  the  equites, 
who  were  a  mkidle  order  of  citirnis.. 

At  a  fubfequeat  period  they  wei*e  chofen  halF 
out  of  the  feoators^  and  half  out  of  tlic  equttes(7^ 
— (*7),  thea  again  out  of  the  equites^  only  («) — 
then  again  divided  (9),  and  at  laft  by  the  Plau- 
tian  law,  chofen  out  of  the  three  orders,  the  pte* 
beians  being  added  to  the  former  two. 

The  fenate  and  ariftocracy  being  friends  of 
Sylla,  and  the  equites  having  been  partisans  of 
Marius,  the  former  made  a  law  that  the  judices 
ilioukl  b^  chofen  out  of  the  fenators  only.  But 
this  regulation  lafted  but  ten  years,  when  they 
were  appointed  to  be  chofen  out  of  three  or- 
ders(lO)^     the   fenators^,   equites,    and    tribuni 

^*  Gracchi  qui  Plebi  Romance  commodis  pliirimum  eo^ 
**  gitavenmt.*' 

Cicero  de  legi  Agrgrta. 

(7)  By  a  hw  of  Servilius  Cspio. 
<*7)  By  the  lex  Glaucia. 

(8)  By  the  lex  Livia. 

(9)  jEquefter  ordo  judicavit  quinquagijita  annos  fliie  to* 
famta  fecundum  aequum  &  boniun,  is  the  imiVeHal  tefti- 
n^ony  of  antiquity — ^ne  tenuiffima  fufpicio,  fays  Ckcro^— 
Quie  intra  decern  annos  poftea  quatn  ad  fenatumjudicia  trail' 
flata  funt  nefarie  flagiofe  que  facta  funt« 

(10)  The  tribuni  xrarii  werq  not,  a^  the  naitt?  might 
feem  to  import,  qu^eftors  or  treasurers  of  the  anny>  but 
reprefentatives  of  the  very  loweft  orders^ 
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ferarii/  and  thus  they  appear  to  have  b^fen  at  the 
trialofMjlo(ll). 

But  In  all  thefe  modes  of  appointment,  there 
is  no  reaibn  to  fuppofe  that  the  judices  or  jury 
thus  chofen,  were  well  if  at  all  qualified  to  judge 
of  matters  of  law,  or  verfed  in  legal  fcience* 

And  though  I  have  been  hitherto;  fpeaking  of 
criminal  cafes,  we  Ihall  fee  little  reafon  to  expeft 
more  legal  knowledge  in  thofe  of  a  civil  nature* 

The  juries,  or  if  that  name  be  not  approved^ 
the  afTiftance  of  the  prd^tor,  were,  according  to 
Kennett(12)>  of  three  forts,  Arbitri,  who  were 
appointed  to  determine  in  Ipme  private  caufeis  of 
HO  great  confequence,  .and  of  very  eafy  decifionf 
Recuperatores,  afligned  to  decide  controverfies 
about  receiving  or  recovering  things  which  had 
been  left  or  taken  away ;  add  Centumviri,  who 
tried  caufes  of  a  fuperior  order* 

I  think  he  has  omitted  an  order  of  inferior  ju<- 
dices  between  the  Recuperatofes  and  the  Centum* 
viri ;  or,  in  other  words,  that  all  the  trials  above 
the  cognisance  of  the  Arbitri  and  Recuperatores^ 

(n)  The  votes  on  Mllo's  trial  ftood  thus : 

Condemned  by  Acquitted  by 

Senators       i2  Senators  >6 

Equites         13  Equites      4 

Trib.  .ffir.   13  Tr*.^r.  3 


38  ti    Tota!j[< 

30  challenged  make  8t« 

(tt)  Roman  Ant.  tit.  book  3.  ch.  17; 

1 1  H 
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vere  not  centunmralia  judicia  {13).  Ueineecius 
particularly  obferves,  that  the  judices  fele&i  did 
fometimes  detennine  private  caufes,  and  proves 
it  from  a  poflage  out  of  Suetonius.  But  it  matters 
not  to  odj-  prefent  queilion.  Certain  it  is,  that 
the  moft  important  civil  caufes,  and  thofe  which 
required  moft  knowledge  and  judgment,  were 
jreferved  for  the  Centumviri.  Now  who  were 
they?  one  hundred  and  fifty  men,  (for  the  num- 
))er  did  not  anfwer  exadly  to  the  name)  annually 
chofen,  three  out  of  eveiy  tribe^  to  decide  private 
controvefies.  What  reafon  is  there  to  fiippofe 
that  they  were  much  greater  lawyers,  though  they 
inijght  be  more  refpe£lable  jurymen  than  their  fel-- 
lows  ? 

w 

We  muft  then  look  to  the  prefiding  ma^ftrate, 
the  Teal  judge,  not  called  judex  indeed,  but  yet 
really  and  truly  cprrefponding  to  the  judge  on 
the  bench,  and  not  to  the  juryman,  to  give  his 
aid  and  diredion  in  point  of  law. 

This  prefiding  magiftrate  was  properly  the 
prad^r  (H)  ;  but  as  the  prsetors,    though   their 

(^3)  Centumviralia  judicia  fiuit,.ufu  capionum,  tutela- 
rum,  gentilitatum,  mancipiorum,  parietum,  luminum,  teC- 
tamentorum  ruptonim,  aliorum  que  hujus  generis,  Cic.  de 
On  c.  I.  38*.  Thefe  Centumviri  were  divided  into  diam- 
bers,  like  the  Roman  n>ta  in  modern  days,  for  trying  each 
its  own  particular  fpecies  of  caufes* 
"^t  ^ttdex'  Pedaneus  was  fo  called,  becaufe  in  fubfelliis  & 
quafi  ad  pedes  prxU>ris  fedebat. 

(14)  The  people,  at  fome  periods  might  choofe  judges  in 
criminal  cafes  diftinct  fro»  fJiQ  prxtor,  called  Qusiitores 
P^u-acidii. 
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number  was  latterly  encreafed,  could  not  poffibl)'^ 
prefide  at  all  trials,  they  appointed  deputies  both' 
m  civil  and  crimitial  cafes,  viz.  in  the  former  the' 
decemviri  litibus  judicandis,  and  in  the  latter  a 
judex  quasftionis  (15)-  The  decemviri  were  chofen 
out  of  thofe  who  had  been  qujeftors;  the  judex 
qusefiionis,  out  of  thofe  who  had  borne  the  «dile- 
fhip ;  but  as  we  can  fee  no  reafon  why  the  quae* 
iiorihip  or  sedileihip  fliould  require  or  give  a  ge- 
neral knowledge  of  law,  and  as  the  praetorfliip 
being  annual,  his  deputies  muft  have  been  alfo, 
the  difficulty  is  not  much  removed. 

The  only  way  whi<;:h  occurs  to  me  of  account^ 
ing  for/  the  poffibility  of  the  extftence  of  the  ju^ 
dicial  power,  without  (landing  judges  learned' 
and  experienced,  is  by  fui>pofmg,  that  in  a  mili- 
tary ftate,  little  acquainted  with  commerce,  few 
laws  and  fimple  controverfies  required  no  great 
knowledge  to  decide  them,  knd  that  the  decilioiis 
w^ere  often  like  thofe  of  the  Turkifh  cadi,  if 
honeft,  governed  chiefly  by  the  good  feafe  of 
the  individual;  a  fuppofition  rendered  more 
probable  when  we  refleft,  that  in  the  earlier 
times  of  Rome,  every  pretor  made  his  own  code^ 
and  publiflied  at  his  entrance  into  office  the 
rules,  regulations,  and  maxims  of  juftice,  which 

(15)  At  Milo's  trial  it  happened,  from  the  partkular 
time  of  the  year,  that  there  were  no  magiftrates  elected^ 
and  Pompey  veiled  for  the  occafion  with  extraontbmiy 
power,  himfelf  appointed  the  judex  quxftionit  fcjic  tluit 
CaitfCf 
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appeared  to  irim  proper  to  be  followed  in  the 
^fifuing  year,  until  in  more  improved  times  be 
was  obliged  to  attend  to  precedent,  and  the  Jus 
iPraetorium  became  a  permanent  Code. 

In  the  times  of  the  Emperors^  we  find  theie 
judices  feled;!,  gradually  gomg  into  difufe, — » 
the  power  and  authority  of  juries  negle^d 
and  defpifed)  and  gradually  all  judicial  author 
rity  vefted  in  the  magiftrate  or  Judge  of  the 
b^nch  alone,  and  thefe  magiftrates  ultimfitely 
becoming  permanent  like  our  own  tribunals,  as 
will  appear  frotn  the  following  extracts  from  £1 
paflage  in  the  Novellas,  82.  1.  ^'  Vetus  fchema 
''  Zenonis  omnino  perimimus^ligere  vero  per^ 
**  fpeximus— qui  cpmmunes  omnium  erunt  Ju-- 
"  dices  ;"  and  a  little  after  it  fays,  **  Quia  vero 
^*  competens  eft  effe  etiam  majores  aliquos  dig^ 
*'  nitate  prpveftos,  experimento  caufarum  mul-* 
**  tarum  aiit  plurimi  temporis  exercitatofq.  ideo 
**  perfpeximus, *•  &c.  (l6).  Judej^  here  plainly 
Signifying  judge  of  the  bench,  for  it  is  faid  in 
the  jiext  chapter,  **  Judices  itaque  poft  noftros 
y  adfni|(iftratore$  hos  effe  volumus,  &  his  negotia 
*-  deligamus." 

It  was  a  principle  of  the  Roman  law,  in  de- 
ti?r mining  who  ihould  b^  the  judex,  or  what  the 

'  (i6)  Before  the  ag^  of  Juftiniaoi  or  perhaps  o£  Diot 
flefiaflt  the  decuries  of  Rontsin  ju4ges  had  funk  to  ai| 
^mpty  title,  and  ia  e^ch  tribunal  the  civil  or  criminal  jifrif-^ 
idi£kion  was  adminift^red  by  a  fingle  magiftrat^^  who  was 
raifed  or  difgraced  at  the  will  of  the  Emperor.    QiBBoff. 
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tourt  of  tledfion,  that  e^Skorjfiq^ituT forum  rtiy  a 
principle  eagerly  ad<^tted  by  the  canoniiib  to 
exempt  ecckfiaftks  from  lay  jurifdiftion,  but 
not  imitated  iu  the  European  courts  of  adiot'- 
ralty,  which  fei«e  the  goods  of  a  foreign  debtof 
if  found  in  the  creditor's  country,  and  bring  the 
caufe  to  the  creditor's  tribunal ;  but  in  Frifdand, 
fays  Huberua,  which  is ,  particularly  tenacious  of 
the  civil  law,  this  prad;ice  doth  not  prevail. 

Trials  were  either  more  or  lefs  foEemn,  th« 
former  pro  trihunali,  the  latter  ftikd  d«  plano^ 
being  decided  by  the  hafty  fignature  of  the  prai- 
tor  at  his  own  hoiife^  or  in  the  public  ^yay  with- 
out any  formal  decree^  upon  mere  pctitioii(l7)* 
In  tte  more  formal  trials,  the  party  proceeded  by 
regular  forms  of  afilion  according  to  the  nature  o£ 
his  cafe,  which  calls  upon  us  to  give  a  general 
view  of  the  Roman  adions. 

They  were  divided  in  the  firft  place  iato 
real,  perfonal  and  mixed.  Real  adiions,  other-* 
wife  called  vindications,  were  thoie  in  which 
a  man  demanded  fome  certain  thing  that  was 
his  mvn  ;  and  were  founded  on  dominion  cur  J1&9 
'in  re.     Perfonal  a6lions^  denominated  alfo  cam* 

(17)  It  is  a  great  miftake  to  think  that  caufes  heard  dg 
piano  included  all  fummary  proceedings.  Some  of  thoft  pro 
tribunal!  were  alio  fummary,  &>  that  dg  pkmQ  and  fummaiim 
are  not  fynonimous.  Jt  is  a  miftake  alfo  tofuppoft  thsie  no> 
fummary  {xooceeding  was  in  writing.  Ador  oligit  incanfa 
fi«nmaria  an  vettt  pt^w  Icriptis  vel  v^pIhk  Rep.  B«r|a« ' 
Chini,  36, 
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diSioneSj  were  thoie,  in  which  a  man  demanded 
what  was  barely  due  to  him,  and  were  founded 
on  obligation,  or  jtts  ad  rem.  Mixt  adions 
were  thoie  in  which  foroe  fpecific  thing  was  de- 
manded, and  alfo  fome  perfonal  obligation  was 
claimed  to  be  performed  ( 1 8). 

Aciio  r^alis  difta  eft  ex  re,  quae  petitur ;  puta 
quando  quis  nullo  jure  mihi  obligatus  eft,  fed 
volo  illi  qua^ftionem  fuper  aliqua  re  movere.  Per- 
Jpnalis  dicitur  quando  perfona  obligata  eft ;  puta, 
cum  ago  contra  eum,  qui  mihi  in  aliqiio  contra£i;u 
vcl  maleficio,  vel  quafi,  obligatus  eft.  Sed  certe 
fecundum  hoc  videtur  qud&libet  a6lio  realis  ^ 
perfonalis  ;  nam  ft  peto  rem,  per  confequetis  dico 
te  obligatum  acj  rem  ipfam  tradendam  feu  reftitu- 
endam,  &  iic  habet  locum  realis  &  perfonalis. 
Item  fi  peto  a  te  decem  ex  caufa  mutui,  dirigo 
.  aftionem  meam  in  ipfa  decem  ;  &  fie  habet  locum 
realis  &  perfonalis.  Confiderandum  eft  aut^m  ex 
quo  fonte  prima  procedit  aftio,  et  fecundum 
initium  et  originem  fa6li  cenfenda  eft  perfonalis 
aut  realis.  Nam  in  contra6lu  vel  quafi,  maleflcio 
vel  quafi,  perfona  principalitet  obligatur  :  &  ideo 
tantum  aftio  perfonalis  locum  habet.  Cum  vero 
agit  ad  rem,    res   tantum  principaliter  petitur. 

(i8)  I  have  taken  this  firft  paragraph  from  Halifax,  be? 
caiife  it  is  ioipoffible  to  eyprefs  the  diftindions  m^m 
clearly  or  better. 

Real  adions  with  us  haye  a  more  limited  meaning,  as 
confined  to  nal  ^ftate,  a  diiUndion  of  property  unknown  t% 
the  Romans. 
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Sci^  quod  in  nulla  reali  aftione  debet  quis  dicere, 
peto  milii  rem  reftitui,  fed  tantum  pcto  rem 
ipfam  vel  hcereditatem.    Lib.  2.  Speculi  de  A3;ione. 

Real  ad  ions  were  either  chil  or  praetorian. 
The  former  were  rei  vindication  properly  fo 
called,  and  the  a8io  confeffbria  Sc  negatoria. 
The  firft  fuppofed  property  in  the  plaintiff,  pof- 
&ffion  in  defendant,  and  required  a  previous  de* 
cifion  as  to  the  po0effion  pendente  lite  (19).  The 
fecond  and  third  were  intended  to  be  applied  to 
incorporeal  things,  the  'firft  claiming  a  fervice  in 
another's  eftate,  the  other  denying  that  his  owa 
V^s  liable  to  a  fervice  or  feroitus. 

Real  actions  being  direftly  or  properly  given 
by  the  law  for  the  revindication  of  thofe  things 

(19)  The  whole  condud  of  the  adion  called  ret  vtndi^ 
cgiio  may  be  feen  in  Cicero's  Oration  for  Muraena. 

Thi$  4iftin<^ioA  between  the  petitory  and  fojfeffory  fuit 
is  worthy  of  remark  by  thofe  who  wifli  to  inveftigate  the 
origin  of  our  ppfl^fTory  bills. 

The  determination  of  the  pofleffion  in  the  intermediate 
time  is  often  illuftrated  by  the  ftory  of  Appius  and  Virginia^ 
who,  in  flagrant  violation  of  all  principles  of  law,  decreed 
that  pofiefion  in  favour  of  flavery. 

This  interlocutory  decree,  called  in  the  Roman  law  lir 
vindtciarun^^  h^s  been  ufua}  in  our  court  of  admiralty,  as 
Ihall  be  ihewn  heres^fter. 

l^he  meaning  of  zfervitus  has  been  illuftrated  in  a  former 
part  of  the  volume*  It  may  be  further  exemplified  by  pa- 
ri(hioner*s  rigit  to  bury  in  the  church-yard,  though  the 
freeh9ld  be  \n  the  parfon:  that  is,  z  fervice  from  a  thing  to 
?  perfon  or  perfons, 
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ooly,  in  which  a  fman  had  a  vetted  property 
or  donnnion,  the  prator  was  obliged  to  lend 
his  aid  in  many  cafes,  for  inftance,  by  the  &c^ 
th  publicianQy  if  a  dcpofitaiy  or  tnrftce  loft  pof- 
ieiTion  of  a  thing,  (in  which  in  time  he  woald 
have  acquired  a  property,)  before  the  property 
accrued. — Recijoria^  to  guard  the  rights  of  pei- 
fon8  in  an  enemy's  prifon  or  beyond  lea,  and 
refcind  prefcriptive  claims  fct  up  in  their  ab* 
fex^ce.-^Pauiiana^  where  a  debtor  had  dilpofed  of 
any  thing  to  defraucl  his  creditors  (20) ;  and  Ser^ 
trnfia^  to  recover  a  diftrefs  eloignedi  actions  de- 
riving their  names  from  the  various  pra5tors  who 
were  the  authors  of  them. 

If  incident  queftions  arofe,  which  muft  be 
determined  previouily  to  the  main  queftion,  they 
were  trie<l  in  aftions  alfo  ranged  under  the 
head  of  reaK  and  termed  pra^udicial  anions,  as 
for  inftance,  whether  the  plaintiff  was  a  flave  or  a 
baftaid(21). 

The  perfonal  anions  of  the  civil  law,  as  Mr, 
J.  Blackftone  obferves,  were  of  the  fame  nature 
with  ours;  they  arofe  from  contra6ls  or  torts^ 
either  legally  or  equitably.  To  recount  t;hcm, 
fecms  to  mc,  at  this  day,  an  idle  and  fuperflu- 
ous  taik,    but  curiofity  may  be  fatisfied  by  re- 

(2q)  This  anfwers  to  our  ftatute  againft  fraudulent  con-» 
veyances. 

{2i)  Tbcfe  maybe  compared  partly  to  pleas  in  abate- 
meitt,  partly  to  iffues  out  of  chancery. '  BraflOn  fpeaks  of 
fraejirdicial  adions,  lib.  3.  cap.  4. 
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curring  to  the  brief  but  clear  analyfis  of  them 
inade  by  Biiliop  Halifax;.  I  will  coiitent  myfclf 
with  explaining  the  names  of  one  or  two  of  them, 
which  even  now  nqt  unfrequently  occur  to  learned 
readers. 

CondiSianeSf  or  condi6lious  adions,  took  placer 
when  new  laws  introduced  new  obligations,  with- 
out prefcribing  the  particular  fuit  or  mode  of  en* 
forcement.  The  a8io  infaStum^  or  prasfcriptU  ver- 
bhy  which  may  properly  be  conftrued  an  adfOQ 
pn  the  cafe,  has  already  been  explained  (22). 

Re/iitutio  in  integrum  was  to  refcind  the  con- 
tradts  of  minors,  or  fuch  as  had  been  made  through 
force  or  fear.  JBo?  muttw—<:ommodatOy  depq/itOy  Uh 
cati  c<mduQi'^--empti  venditu — Pigneratitia  explain 
themfelves  by  the  names  of  the  contracts  from 
whence  they  fprung,  and  in  many  of  thefe  ca(ea 
riiere  was  not  only  a  direft,  but  a  contrary  ac-» 
tion,  that  is,  the  defendant  had  his  a^ion.  £.  G. 
the  depofitary  againft  the  depofitor,  to  indemnify 
him  for  any  expences  incurred. 

Of  mixt  adiomi    the  moft  ren)arkable  men^ 

(22)  As  supplied  Xq  innmunate  conttT^bA.  See  Chap.  II. 
Prafcriptis  a  .  Jureconfultis  quum  nulla  formula  darentur 
a  Pontlficibui  vel  pratoribus.  If  it  were  worth  the  time 
many  refembUnces  might  be  Ihewn  between  condiAiti- 
pus  a<Slions  and  fome  of  our$:  thus  conditio  indebiti^  was 
affumpjit  for  money  paid  by  m\fksk,e.^^Condictio  caufa  data 
nonfecutay  ajfumpfit  to  recover  back  money,  where  the 
confideration  happened  to  fail. 
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iioned  are  the  cammuni  dhidundo  and  the  fituum 
regundorum^  of  partition,  and  boundaries  (23), 
and  they  were  fo,  becaufe  the  praetor  might,  in- 
ilead  of  afligning  the  land,  give  if  he  chpfe  a  pe- 
cuniary compenfation  and  remedy  againft  the 
pcrfon ;  but  why  this  was  more  peculiarly  the 
cafe  in  thefe  particular  queilions  about  landed 
property,  doth  not  feem  fo  clear. 

The '  next  grand  diviiion  of  a^lions  was  into 
thofe  bonce  Jideiy  JiriQi  jurist  ^  arbitrarias.  In 
the  fecond  inflance  the  court  was  legally  confined 
to  the  ftrift  words  of  the  contra6b  or  agree- 
ments;— in  the  firft.  with  more  latitude  could 
judge  what  was  the  real  equity  of  the  cafe  ; — 
in  the  laft,  if  the  defendant  refufcd  to  liften  to 
reafon,  the  judge  wa$  allowed  to  punifh  his  obfti- 
nacy  by  decreeing  more  than  the  fum  even  equi- 
tably due.  Indeed  the  a6lion3  bones  Jidei  8g  ar^ 
bitraria:  feem  to  have  been  decided  by  arbiters, 
arbitrif  and  not  by  the  judices, 

A6lions  were  again  divided  into  perfecutory 
of  the  thing,  or  penalty,  or  both.  By  the  firft 
were  meant  all  real  a6tions,  and  all  perfonal 
founded  in  contraft  ;  by  the  fecond  thofe  founded 
in  tort;  by  the  laft  fuch  in  which  forae  thing 
was  recovered,  and  alfo  a  penalty  impofed  on  the 
defendant,  as  the  aftion  de  vi  bonorum  raptarum. 

The    diftin6lions    of    adions    into    fuch    in 

(23)  Familia  inifcunda  and  H^iatatis  aditio^  when ji 
ftranger  kept  pofieffion  agunft  the  heir,  were  alfo  mii(e4 
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which  double,  triple,  and  fourfold  damages  were 
recoverable,  or  in  which  lefs  than  the  fum  due 
was  recoverable,  as  for  a  dividend  of  a  bank- 
rupt's efFefts,  are  of  lefs  importance.  As  a6lions 
might  be  founded  in  contra6ls  entered  into  not 
only  by  the  mati  himfelf,  but  alfo  by  thofe  un- 
der his  power,  as  his  fon  or  his  flave,^  this  gave 
rife  to  another  diftindion  of  them,  and  as  fuch 
perfons  might  alfo  commit  wrongs  for  which  the 
father  or  mafter  were  anfwerable,  the  clafs  of  noxai 
actions  originated  from  thence. 

The  diiVm£lion  of  the  aSiio  dircQa  <§•  utiliSy  is 
familiar  and  plain ;  the  former  fpriing  from  the 
dire6i  words  of  a  law,  the  latter  from  its  equitable 
interpretation. 

The  laft  diftin6lion  I  fliall  mention,  is  into 
perpetual  or  temporary ;  the  former  were  fo  called 
becaufe  at  firft  there  was  no  ftatute  of  limitatioa 
aife6iing  them,  though  they  were  afterwards 
confined  to  thirty  years,  which  feems  to  have 
been  the  longeft  limit  allowed  for  bringing  any 
a&ion ;  as  to  temporary  in  many  cafes  the  limi- 
tation was  fhorter,  even  down  to  tkreCf  and  thofe 
favouring  of  a  criminal  nature  were  confined  in* 
deed  to  twenty  at  the  mod.  Ercetorian  ^B^om 
9X  firft  muft  have  been  brought  within  a  year,  but 
afterwards  the  time  was  regulated  by  analogy 
with  thofe  called  civiL 

The  power  of  cumulating  actions  deferves  par- 
ticular notice ;  it  is  unknown  to  the  Englifh  law, 
and  even  to  the  Scotch^  but  is  a  dtflinguiihing 


446  ON  WRONGS  ^Book  Itt, 

feature  in  the  pra6iice  of  our  court  of  admiralty, 
which  fo  clofely  follows  the  civil  law,    and  the 
principle  on  which  depends  the  falutary  privilege 
of  feamen  and  .others  to  join  in  the  fame  fuit/  the 
general  ground    of  a^ion  being  the  fame^     in 
that  court,   which  advantage  is  one  of  the  great 
boafts  of  that  tribunal.     It  is  neceflary  therefore 
to  know  that  the  Roman  or  civil  law,  for  the 
faving  of  expence,  and   curtailing  of  litigation, 
admitting  the  jun^ion  of  feveral  adions  depend- 
ing on  one  and  the  fame  ground,  as  in  imitation 
of  it  our  courts  of  equity  will  allow  commoners 
to  join  in  fuit  on  a  queflion  of  common,  or  pa- 
rifiiioners  to  eflablifli  a  general  modus. 

Calvinus,  in  his  Lexicon  Juridicum,  has  from 
the  civil  law  (particularly  the  beginning  of  the 
panded,  de  Jurifdidione  omnium  Judicum,  and 
the  end  of  the  chapter  in  the  Code  de  Atinali  Ex- 
ceptione)  abridged  the  following  account  of  the 
cumulation  of  a&ions.  Cumiilatio  eft  jus  per^ 
iequendi  multis  a&ionibus,  in  uno  eodemque 
judicio  editis^  gratia  minuendarum  litium  fecnper 
penuiflk  nifi  fuerit  nominiitim  prohibita.  Eft  in** 
troduSa  propter  compendium  iitigandi,  fcilicet 
ut  apud  eundem  judicem,  eodemque  tempore, 
fimul  difceptentur  ea  quas  alioquiu  muitipUcatia 
fiimptibus  &  moleiliis  feorfim  expedienda  forent. 
tit  Cumulatio. 

Tlie  method  of  proceeding  in  criminal  cafes 
was  direefoid,    by  inquifition,    accoiatioi],   and 

names  and  modes  of  proceedinif 
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alfo  familiar  to  the  ecclefiaftical  courts  in  mo- 
dern times. 

Inquijition  was  an  aft  of  the  judge  making  en- 
quiry by  virtue  of  his  office  in  general,  or  upoa 
common  fame  exifting  among  credible  perfons, 
and  was  either  general  or  particular/ 

Accufation  was  a  It^lemn  charge  of  a  crime,  in 
order  to  public  puniflmient,  preferred  to  a  judge 
by  a  private  accufer. 

Denunciation  was  the  delation  of  the  charge 
to  a  proper  tribunal,  by  perfons  peculiarly  called 
upon  by  their  offices  to  enquire  into  the  exiftencc 
of  crimes  (24). 

I  ihall  here  conclude  this  compendium,  which 
I  truft  will  be  an  ufeful,  and  from  the  difficulty 
of  compreffion  of  fuch  vaft  materials  has  certainly 
been  to  me  a  laborious  feleftion  of  thofe  points 
which  appeared  moft  worthy  of  notice  in  modern 
days.  By  way  of  Appendix  the  Praftice  of  the 
Ecclefiaftical  Courts,  as  i^  deduced  from  the  Civil 
Jjxw,  is  here  annexed. 

(24)  Denunciations,  fuch  as  prefentments  of  offences, 
by  churchwardens  and  queftmen,  are  almoft  out  of  ufe  with 
us  J  the  two  other  modes  of  proceeding  are  familiar  under 
the  names  of  the  mere  office^  and  the  office  promoted.  The 
name  of  inquifition  feems  to  have  ^one  into  difufe,  through 
deteftation  of  the  vile  ufe  made  of  it  by  certain  foreign 
eccleiiaftics* 
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TTie  reader  will  in  this  chapter  find  fome  pa£^ 
fages  in  the  text,  and  fome  notes,  which  ard 
repeated  in  the  chapter  upon  Admiralty  Praflice 
in  the  fecond  volume.  This  was  unavoidable, 
unlefs  important  matter  M'ere  to  be  omitted  in 
treating  of  one  practice,  or  of  the  other,  or  unlefs 
the  ftudent  of  one  was  to  be  perpetually  refetred 
to  the  other,  with  much  inconvenience. 


(  «1  ) 
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Having  now  taken  a  fhort  furvcy  of  the  civil 
law,  we  'fhall  be  better  prepared  and  enabled  to 
underftand  the  praftice  of  the  ecclefiaftical  courts. 
I  fhall  fpeak  firft'  of  the  confiftorial,  then  of  thi 
prerogative,  and  laftly  of  the  courts  of  appeal. 

All    proceedings  in  the  court  of  prerogative  1/ 
being  fummary,  to  underftand  praftice  thoroughly,  ^'' 
our  firft  and  principal  attention  fliould  be  paid  to 
the    confiftorial    courts,     for  havhig  once   well 
comprehended  the  proceedings  in  a  plenary  fuit^ 
it  will  be  eaiy  to  explain  thofe  in  a  fummary. 

OF  THE  PRACTICE  OF  THE  CONSISTORIAt 

COURTS, 

Caufes   in    thefe   courts   are   either    plenary 
or  fummary.     Plenary  (1)  being  thofe  in  which 

(i)  Plenary  caufes,  among  many  others,  are  alltefta* 

mentary  caufes,  except  in  the  court  of  prerogative,  thofe 

of  jactitation,   dilapidation,    fimony,    and    all  caufes   of 

correftion  from   the  office  voluntarily  promoted.     Tithe 
caufes  in  Ireland,  and  thof«  from  the  mere  officci  may  be 

examples  of  fummary*     Defamation  caufes  may  be  now 

heaivd  fummarijffime.    See  6  Geo.  I.  ch.  6.  fee.  13. 

If  in  plenary  caufes,  the  proceeding  be  fummary,  U.  with* 

Q  O  Si 
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I  the  order  and  folemnity  of  the  law  are  exaAIy 
obferved)    fp  that  if  there  is  the  lead  infringe- 
inent  or  omiflion  of  that  order,   the  whole  pro- 
ceedings are  annulled. — Summary^  thoie  in  which 
fuch  order  is  difpenfed  with.     My  firft  bufinefs 
fhall  be,  and  it  is  much  the  moft  important,  to 
^  explain  the  order  of  proceeding  in  plenary  caufes. 
In  every  plenary  caufe  there  are  three  parts, 
one  from  the  citation  to  the  conteltation  of  fuit 
inclttfively. 

The  iecond,  from  the  contcfiatioQ  of  fuit  ex- 
dufivdy  to  coDda6oD  in  the  cauie  inclufively. 

The  third  from  condafion  to  definitive  fea« 
teiice. 


k I. I  I  I  .1     • 


Under  the  fiifi  diTifion  I  flan 
1.  Citation. 
$.  ContuMCT. 
5.  Appointment  of  a  profior. 

5^  EsLoepdoa^  Re^I:ca::Saai  asd  Coctcaatioii  of 
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3,  Proofs  by  witneffes. 
^w  Publication. 

5.  Term  to  propound* 

6.  Conclufion. 

Under  the  third, 

1.  Sentence. 

2.  Execution  (2). 

CITATION. 

Since  citation  is  the  beginning  and  foundation 
of  the  whole  caufe,  and  an  invalid  citation  can 
produce  no  effeft  (unlefs  cured  by  the  appear* 
ance  of  the  impugnant  in  perfon,  or  his  lawful 
proftor),  it  is  neceflary  to  obferve  the  requifites 
to  a  good  citation,  which  Gail  reduces  to  fix  (3), 
viz.  the  infertion  of  the  name  of  the  judge— 

(2)  I  think  this  the  plaineft  analyfis ;  Oughton  makes 
one  fomewhat  different,  and  many  of  the  writers  on  ci- 
vil law,  a  third  ftill  different  from  his,  viz.  pnpataUria 
judiciiy  the  preparatives  of  the  caufe,  which  are  down 
to  conteftation  offuit,  znd  judicium  ip/umy  the  caufe  itfelf, 
which  is  from  conteftation  of  fuit  to  fentence  includvely^ 
and  divide  both  the  preparatories,  and  the  members  of  the 
caufe  itfelf,  into  fubftantial  and  incident.  Intervention  and 
reconvention  will  come  in  with  more  clearnefs,  after  once 
analyfing  a  fimple  fuit  free  from  thofe  ingredients. 

(3)  Ougbton  doth  the  fame.  I  prefer  Gail  to  Maranta 
upon  this  head,  becaafe  the  latter  exprefsly  declares  that  he 
is  looking  to  the  local  practice  of  th^  kingdom  of  Naples. 

6  «  3 
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of  the  promovent — of  the  impugnant— K>f  thcf 
caufe  of  fuit— of  the  place — ^and  of  the  time  of 
appearance,  to  which  we  may  add  the  affixing^ 
the  feal  of  the  court,  and  name  of  the  regiiler 
or  his  deputy. 

In  mentioning  the  defendant,  befides  the  de* 
fcription  of  him  evidently  neceflary,  the  120th  Ca- 
non (4)  orddns  that  no  bifhop,  or  other  eccle* 
fiaftical  judge,  fliall  fuffer  any  general  procels  of 
qtwrum  nomina  to  be  fent  out  of  his  court,  ex- 
cept the  names  of  all  fuch  as  arc  thereby  to  be 
cited  fliall  be  firft  exprefely  entered  by  the  hand  of 
the  regifter  or  his  deputy  under  the  faid  procefey 
and  the  faid  procels  and  names  be  firft  fubfcribed 
by  the  judge,  or  his  deputy,  and  his  feal  thereto 
affixed. 

The  fpecies  of  perfons  to  be  cited  is  aMb  to 
be  confidered.  Noblemen  are  to  be  cited  by 
letter  miffive.  Minors  under  twenty-one  to  be 
enjoined  to  appear  according  to  law,  that  is,  by 
their  g^uardians,  (or  if  they  hafire  no  guardians^ 
themfelves  or  the  perfons  they  refide  with  are 
'Cited),  and  bodies  politic  by  their  fyndic  law- 
j  fully  conftituted.  From  a  confiftorial  court, 
no  citation  can  iflue  to  fummon  a  man  out  of  his 
diocefe  (5). 

(4)  The  69th  in  Ireland. 

(5)  By  ftatote;  but  if  he  appear,  and  fiibmits  to  the  iuk^ 
no  prohibition  will  be  granted. 
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CONTUMACY. 

Under  the  lafl;  head  we  fuppol^ed  the  partjf 
cited  to  pay  obedience  to  the  citation.  W?  mui^ 
now  confider  the  pafe  of  his  contumacy  in  not 
appearing.  Firft,  when  he  has  beep  ferved  witlj 
the  citation ;  fecondly,  when  be  abfconds,  or  at 
lead  cannot  be  found,  to  be  ferved  with  the  ci- 
tation ;  and,  thirdly,  I  will  confider  the  caife  of 
his  appearing,  and  difappearing  again. 

In  the  firft  inftance,  the  primary  citation  being 
returned,  and  oath  made  of  the  fervice  thereof, 
and  upon  proclamation  made  the  party  not  ap* 
pearing,  it  is  prayed,  in  pain  of  his  contempt^ 
that  a  citation  iflue,  fummoning  the  party  Uf 
fliew  caufe  whv  he  ihould  not  be  e^communi-^ 
cated. 

This  being  ferved  on  him,  and  not  being  obeyed, 
a  citation  iflues  to  him  or  her  tcy  Jhe  or  hear 
themfelves  excommunicated,  together  with  a  man- 
date or  authority  to  fome  proper  peifon  to  exe- 
cute the  faid  citation,  the  whole  of  which  i$i 
ufually  prayed  for  by  the  name  of  a  videndum  ad 
mandate  (6). 

The  lafi:  mentioned  citation  being  returned, 
-dnd  oath  made  of  the  fervice  thereof,  and  the 

(6)  If  the  party  once  appear,  and  ^points  a  proAor 
>vho  exhibits  a  proxy,  all  the  trouble  on  the  following  page 
is  faved,  for  this  prodor  never  can  difappear  in  th^  con^ 
llftorial  court. 

o  G  4 
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inadate  bring  alfo  returned,  together  with  a  cety 
tificate  of  the  execution  thereof,  the  judge  af- 
figns  the 'party  to  be  excommunicated,  which 
hoMrever  ftill  cannot  be  done  till  the  end  of  four- 
teen diiys,  kt  the  expiration  of  which  time  th^ 
prodor  bffers  a  fchedule  or  decree  for  excom- 
inunication  in  writbg,  which  the  judge  at  his 
{)etition,  on  that  or  perhaps  the  next  court  day, 
(7)  reads  and  promulges  (8).  The  party  h  then 
to  be  denounced  and  declared  excommunicate  in 
his  parilh  church,  by  the  minifter  only,  in  time 
of  divine  fervice  upon  a  Sunday,  and  the  de- 
nunciation, with  a  certificate  of  the  execution 
thereof,  is  lodged  with  the  regifter ;  and  then  if 
the  party  fiands  out  excommunicate  for  forty 
days,  to  be  reckoned  not  from  the  excommuni- 
cation  but  from  the  denunciation,  application  is 
made  to  chancery  for  the  writ  de  excommunicato 
capiendo  (9). 
After  all  this  tedious  procefs,  though  the  con* 

(7)  Whether  this  and  other  a£bs  fhall  be  done  on  fuc* 
ceeding  toxxtt  days,  or  more  time  be  given  and  allowed^ 
muft  depend  very  much  on  circumftances,  and  the  di£» 
cretion  of  the  court* 

(8)  If  the  judge  be  a  layman,  he  muft  call  in  (bme 
proper  and  difcreet  clergyman  to  read  the  «fea.Cence  of  ex^ 

1^  communication  in  his  prefence. 

(9)  The  proceedings,  if  the  party  ftands  out  excom- 
munication for  forty  days,  with  the  mode  of  applies^ 
•tion  to  chancery  for  the  writ  de  Excomm.  Cap,  are 
found  in  Burn,  title  Excomm. 
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tumacious  perfon  is  punifhed,  his  adverfary  has 
made  little  progiefs  towards  the  hearing  of  his 
caufe.  He  muft  now,  to  enable  himfelf  to  pro- 
ceed to  hearing  without  an  appearance  on  the 
other  fide,  iffue  a  citation,  called  a  citation  to  all 
effeStSj  the  purport  of  which  is  to  defire  the  de- 
fendant to  come  and  fee  all  the  proceedings  which 
are  to  be  had^  recounting  them  minutely  up  to 
final  fentence.  A  libel  is  next  lodged  in  the  re- 
'giftry,  and  an  order  made  that  the  oppofite  party 
do  anfwer  it  within  a  certain  time,  M'hich  he 
not  doing,  his  non-appearance  is  tslken  for  a  nega- 
tive contefl:  (10)  or  plea  of  the  general  iffue, 
3,nd  the  plaintiff  or  pro  movent  proceeds  with  his 
proofs,  and  gbes  on  to  hearing. 

9^dly.  Now  fuppofe  the  party  abfconds  and 
cannot  be  ferved,  or  it  cannot  be  found  where  he 
is,  though  he  doth  not  intentionally  conceal  him- 
felf, the  primary  citation  being  returned  with  a 
non  ejl  inventuSy  in  the  former  cafe  a  ci:ation  ms 
8^  modis  iffues,  in  the  latter  a  public  editt 

The  citation  viis  &  modis,  as  the  name  im- 
ports, muft  be  executed  in  all  or  any  of  the 
ways  that  occur  of  making  it  moil  public — by 
publication  in  the  flreet,   or  in  the  church  ia 

(lo)  But  in  the  prerogative  where  the  proceedings  are 
fummary^  upon  the  return  of  the  firft  citation,  the  non<» 
appearance  is  taken  for  a  negative  conteft,  and  you  pray 
liberty  to  file  a  libel,  no  videndum  ad  mandate^  nor  any 
ihing  of  that  kind  being  neceiTary,  except  ip  proceedings 
for  coib»  and  fuch  like. 
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time  of  divine  fervice,  or  by  affixing  ft  to  the 
door  of  the  manfioa-houfe  (11)  or  parifli  church 
of  the  party,  or  perhaps,  (which  is  the  ufuajl 
'  way  of  executing  the  public  edi6l),  by  affixing 
it  on  the  public  exchange,  or  fome  fuch  noted 
place  of  refort.  The  public  edift  is  executed  in 
the  mode  laft  mentioned. 

The  citation  viis  &  modis,  or  public  edift,  be- 
ing executed,  a  certificate  muft  be  made  of  the 
premifes,  and  the  citation   brought  into  court; 
and    if  the    party  cited  then  appear  not,    the 
proftor  of  the  oppofite  party  accules   his  cottr 
tjumacy,  he  being  firft  three  times  cfiUed  by  tlie 
crier  of  the   court,    and  in  pain   of  his  contu- 
macy requefts  that  he  may   be    cited    to  ihew 
caufe  why  he  fiiould  not  be  excommunicated, 
which  being  alfo  returned  with  a  non  ejl  inventus^ 
a  videndum  ad  mandate  viis  8g  modis  iffues^  apd 
the  party   is  then  excommunicated,    and   after- 
wards denounced  excommunicate ;  after  which  a 
citation  to  all  effects  iffues,  upon  the  return  of 
which  liberty  is  given  to  the  promovent's  proc- 
tor to  exhibit  a  libel,  and  produce  and  examine 
witnefles,  and  to  go  on  to  fentence. 

3rf/j/.  The  third  cafe  is  where  the  party  has  ap- 
I  peared,  and  appointed  a  proftor  who  exhibits  a 
\  'proxy,  and  afterwards  wants  to  dilappear  again. 
)  In  the  prerogative  court  this  doth  net  fignify,  as 
'  he  can  be  proceeded  ag^inft  in  his  abfence  ;    but 

(ii)  The  outward  door,  for  the  hottfe  cannot  be  enr 

teied  for  the  purpofe  without  confent. 
5 
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111  the  confiftorial  court  formerly  infinite  de- 
lay and  mifchief  were  occafioned  by  this  trick  of 
an  inipugnant,  becaufe  his  adverfary  was  obliged 
in  fuch  cafe  over  and  over  again  to  proceed  by 
videndum  ad  mandate,  even  to  compel  him  to 
anfwer  or  join  iffue  upon  a  libel  or  allegation  (12). 
In  the  confiftorial  court,  therefore,  the  late  emi-  | 
nent  judge  eftabliihed  a  rule,  which  has  been  fof-  | 
lowed  by  his  very  learned  fucceffor,  that  either  | 
party,  when  he  appears  and  exhibits  a  proxy,  can- 
not difappear  under  pain  of  fufpenfion  of  the 
produr  attempting  fo  to  do,  which  falutaiy  mode 
renders  the  old  tedious  procefs  in  fuch  cafe  uu 
neceflary.  There  feems,  however,  to  be  a  difii- 
culty  where  a  perfonal  anfwer  is  called  for,  for 
that  the  pro6lor  cannot  give  in  ;  but  I  have  heard 
it  faid,  that  in  fuch  cafe,  for  want  of  the  anfwer, 
the  party  would  be  excommunicated  injianter 
And  in  another  cafe  the  party  ii)uft  be  proceeded 
againft  perfonally  and  excommunicated,  and  the 
appearance  of  his  proftor  can  be  of  no  fervice, 
or  rather  his  appearance  is  fufpended,  viz.  where 
the  party  is  contumacious  in  not  obeying  the 
order  of  the  court  refpeSing  the  payment  of 
alimony.  (13). 

APPOINTMENT  OF  A  PROCTOR. 

The  citation  being  returned,  a  proftor  in  the 
nfual  courfe  appears  for  the  promovent,  and  fup- 

(12)  This  is  founded  in  the  pra£i:ice  of  the  canon  law* 

(13)  There  may,  perhaps,  be  other  cafes  which  do  not 
^cur  to  my  recolle£lioiu' 
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pofingthe  impugnant  to  obey  the  citation,  a  proc- 
!  tor  alfo  appears  for  him.  Thefc  proctors  may  be 
,  recalled  before  conteftation  of  fuit,  not  after,  ia 
fin6t  pra£iice.  After  contedation  of  fuit,  and  not 
until  then,  they  become  domini  l^tis,  the  effeft  of 
which  is,  that  they  can  fubftitute  another  proc- 
tor in  their  place,  which  they  cannot  do  before, 
at  leaft  without  a  fpecial  proxy  or  a  fpecial  claufe 
in  the  general  one  (14),  and  may  then  proceed 
in  the  fuit,  even  after  the  death  of  the  client,  and 
all  notices  are  direfted  to  them  only. 

The  proftor  is  to  be  appointed  verbally  by  the 
party  prefent  in  court  (15),  or  by  writing  under 
feal  attefted  by  a  notary  public,  or  fometimes 
merely  figned  by  the  party.  And  though  he 
have  fuch  authentic  proxy  under  feal  for  all  ge- 
neral purpofes,  a  fpecial  proxy  may  ftill  be  re- 
€]uifite,  to  give  him  authority  for  fome  particu* 
lar  purpofes. — ^E.  G.  in  a  teftamentary  caufe, 
fuit  having  been  contefted,  and  the  will  denied, 
the  party  cannot  afterwards  come  in  and  con- 
fefs  the  will  cm  his  general  authority  without  a 
fpecial  proxy  for  that  purpofe;  if  therefore  he 
has  no  fpecial  proxy,   he  muft  let  the  caufe  go 

(14)  This  is  ufual,  and  includes  a  claufe  empowering 
them  to  fubftitute  from  the  beginning.  Notices  of  motions, 
&c.  are  not  recognized  by  thefe  courts,  as  by  the  courts  of 
law,  though  they  may  be  ufcd  by  the  pro6lors  inter  fe  fpr 
mutual  information. 

(15)  Ufually  in  writing. 


^C'. 
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on  upon  proof,  to  a  hearing  cj^parte,  wliich  in- 
deed is  the  ufual  and  bed  mode. 

Proxies  are  always  neceflary,  but  particularly 
in  the  prerogative  court,  becaufe  there  they 
proceed  in  the  abfence  of  the  party,  which  can- 
not be  done  in  the  confrftorial  courts. 

The  prodor  ceafes  to  be  pro6lor,  and  is  June-  ; 
tus  officio  after  fentence  and    appeal,  or  by  th6  i 
death    of  the  party  before  conteftation    of  fuit,  !  </>    ^  ' 
or  he  may   inform  the   court  at   any  time  that  \ ''"" 
he  willies  to  be  no  longer  employed  for  the  party.    !  ^^    /^u  J 

In  ancient  times,  befides  the  libel,  there  were 
put  in,  after  conteftation  of  fuit,  pofitions  and 
articles  (16).  Tiiefe  are  all  now  comprehended  in 
the  libel. 

The  pofitions  were  intended  to  be  anfwered  by 
the  adverfary,  the  articles  to  be  proved,  and 
what  was  pofited  could  not  be  controverted,  qui 
ponit  fatetur^  but  neither  of  them  were  in  an  in- 
terrogatory form,  any  more  than  is  any  part  of 
the  libel  in  the  fpiritual  court. 

LIBEL 

\7(j  fljall  here  confider  the  requifites  to  a  good 
libel,  in  confidering  which  Gail  will  be  an  ex- 
cellent guide.  It  muft  confift  of  a  narration 
and  conclufion  (17).  It  muft  be  apt,  and  the  in- 
cptnefs  of  the  libel  is  qhiefly  to  be  looked  for  ia 
the   conclufion    or   prayer,    which  reftrains  the 

(i6)  By  the  pra£lice  of  the  canon  law. 

(17)  See  Gail,  lib.  i.  Obferv.  6j«  et  deinceps« 
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narration  to  what  itfelf  contains,  and  which  is 
abfolutely  neceffary  in  civil  cafes,  though  not  ia 
criminal;  but  as  a  general  prayer  has  the  fame 
ciFeek  as  in  the  courts  of  equity,  it  is  generally 
put  in>  in  the  fame  falutary  manner,  e.  g.  thus ; 
'ii'kerefore  this  party  prays  right  and  Jtijiice,  and 
with  cqftsj  he.  or  perhaps  a  little  more  particularly 
thus:  xvherefore  this  party  prays  right  and  juJUcCy 
and  that  Jhe  may  be  feparated  froni  the  bed  and 
board  of  the  /aid  A^  and  that  he  may  he  compelled 
to  pay  fufficient  alipiofiy  to  this  party,  according  to 
his  fortu7ie,  quality^  and  condition^  "with  alimony 
pending  this  fuity   and  cojis. 

The  proper  definition  of  an  inept  libel,  is 
when  there  doth  not  appear  therein  a  caufe  of 
adion  ;  if  the  libel  be  inept  only  in  part,  it  doth 
not  vitiate  the  whole. — ^The  judge  is  if  pofTible 
to  fupport  the  libel,  and  interpret  it  favourably 
for  the  plaintiff,  and  when  he  reje6ls  it,  accord- 
ing to  Gail  he  may,  without  difmiffing  the  de- 

\  fendant,    enjoin  the  plaintiff  to  exhibit  another 

I  libel  clear  and  properly  conclufive. 

The  libel  muft  be  clear  and  explicit,  for 
otherwife  how  can  the  defendant  know  how  to 
defend  himfelf,  or  the  judge  how  to  pronounce 
fentence?  and  this  is  particularly  neceffary  in  a 
criminal  fuit  (l8).  Qbfcurity,  fays  Gail,  may 
arife   in  a   libel,    on  account   of  its  being  too 

(i8)  Gail,  lib.  i.  Obf.  67.  This  muft  mean,  I  take  for 
j^ranted^  before  conteftation  of  fuit. 
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general,  too  indefinite  or  vague,   equivocal,    or 
alternative! 

The  other  chara6leriftics  of  a  good  libel,  fucli 
as  that  it  fhould  be  fufficiently  certain,  not  idly 
long,  irrelative,  or  argumentative  (19),  are  too 
obvious  to  need  difcuffion.  Heineccius  laughs 
at  many  of  the  claufes  ufually  infeited,  and  even 
at  the  prayer  for  cofts,  which,  fays  lit,  the  judge 
is  by  bis  office  bound  to  decree,  though  not 
mentioned  (20). 

The  promovent's  pro^lpr,  on  putting  in  the 
libel,  prays  the  inipugnant's  proflor's  anf\rer, 
who  then  prays  a  time  to  be  affigned  him  to 
prepare  an  anfwer,  which  in  the  common  courfc 
is  the  next  court  day,  but  may  be  enlarged  at 
the  difcretian  of  the  judge.  The  promovent's 
,J>ro6lor  alfo  fays,  or  rather  is  fuppofed  to  fay, 
that  he  repeats  the  libel,  and  prays  it  may  be 
repeated  in  vim  pofitionum  8g  articulorum  (21). 

(19)  **  In  criminalibus  libellus  obfcurus  vel  generalis 
*'  non  procedit,  etiam  parte  non  opponente,  fed  debet  efle 
"  certi  criminis  loco  &  tempore  coarftati,  ita  ut  reus  nega- 
"  tivam  loco  &  tempore  coardtatam  probare  pofEt — aliter 
♦*  dcfeiifio  tolleretur."  Gail,  lib.  1.  Obf.  612.  There  is 
no  point  in  which  libels  are  fo  apt  to  offend  as  this ;  hence 
cur  pleadings  in  the  fpiritual  courts  often  bear  the  refem* 
blance  rather  of  a  lawyer's  fpeech,  than  of  a  party's  plead-- 
ing ;  full  of  inveHive  and  infer ence^  when  they  fiiould  con^ 
t»in  only  averments^ 

(20)  On  the  Panders,  part.  i.  338. 

(21^  Fpr  the  oKaning  of  this  fee  a;i/r,  p.  46|» 
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Caveators  muft  both  allege  immediately.  A 
copy  of  the  libel  muft  be  given  to  the  impug* 
nant  by  2  Henry  V.  ftat.  cap.  3.  but  no  prohibi- 
tion will  go  to  the  admiralty  for  refufing  the  copy 
of  a  libel,  for  the  flat.  2  Henry  V.  doth  not  ex- 
tend to  the  admiralty.     See  Salk.  553. 

The  libel  being  thus  filed  M'ith  all  due  circum- 
fiances,  the  next  ftep  is  for  the  impugnant  to  give 
in  his  anfwer  to  it 

EXCEPTIONS,  REPLICATION,  AND  CON- 
TESTATION OF  SUIT. 

The  libel  is  anfwered  in  a  general  manner  by 
a  conceflion  of  its  truth,  >vhich  is  called  conteji^ 
ing  it  affirmativelyy  or  by  a  general  denial  in  the 
nature  of  a  plea  of  the  general  iflue,  which  is 
faid  to  conteji  it  ncgatvoely  (22) :  Or  it  may  be 
oppofed  by  exceptions,  in  the  nature  fometimea 
of  demurrers, — at  other  times  of  pleas  in  bar,  or 
in  abatement,  as  ihall  be  explained  prefently ;  or 
by  pleadings,  ftiled  in  thefe  courts  matters  cow- 
trary,  defenjkcy  or  jujiificatory ;  and  in  common 
parlance,  any  one  of  thefe  is  faid  to  make  a  con- 
teftation  of  fait  (23),  though  inaccurately. 

(22)  The  ufual  form  of  conteftixig  it  negatively  is,  admit 
thffiime  as  far  as^  &c.  ice,  and  cmteji  the  reft  negatively^ 
A.  B.  advocate. 

The  &CS.  mean  as  far  as  it  makes  for,  or  is  favourablQ 
to  my  client. 

(23)  ]Stri£Uy  fpeaking,  conteftation  of  fuit  is  confined  10 
the  general  iffue^ 
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If  the  impugnant  neither  corifefles  the  pro- 
ixiovent's  libel,  nor  co^tefts  it  negatively,  which 
is  pleading  the  general  iflue,  he  probably  then 
puts  in  an  exception,  which  exception  may  be 
cither  peremptory  or  not ;  if  it  perempts  the  fuit, 
*  it  rauft  do  fo  either  for  caufe  apparent  on  the 
face  of  the  libel,  or  for  caufe  firft  appearing  in 
the  exception  itfelf.  In  the  firft  cafe  it  anfwers 
to  a  general  demurrer, — in  the  latter,  to  a  fpecial 
plea  in  bar. 

If  it  doth  not  perempt  the  fuit,  but  excepts 
for  the  defe6l  of  form  in  the  promovent's  plead- 
ings, or  for  matters  fet  forth  in  itfelf,  but  not 
amounting  to  a  bar,  it  anfwers  in  the  firft  place 
to  a  demurrer  for  want  of  form,  in  the  latter;  to  a 
plea  in  abatement.  But  ftill  to  all  thefe  various 
pleadings,  the  civil  law  has  afligned  only  the  ge- 
neral name  of  exception^  with  a  diftindion  into 
thofe  dilatory  and  thofe  peremptory. 

In  modern  praftice  indeed  more  names  of  plead- 
ings have  been  introduced  over  and  above  thofe 
known  to  the  ancient.  If  the  plea  be  a  juftifica- 
tion,  it  is  called  a  matter  juftijicatory — if  it  be 
of  an  excufing  nature,  and  contains  much  de- 
fence, but  does  not  amount  to  a  full  juflification^ 
it  is  called  a  matter  contrary  and  defenfioe ;  and 
if  it  denies  the  faft  not  generally,  but  fpecially 
fettiifg  forth  fpecial  circumflances,  it  is  called  a 
matter  contrary  only  (24). 

(24)  The  diftindbicn  of  the  civil  law  between  ixaptions 
properly  fo  called,  anfl  definas^  dodi  not  feem  however 
perfedly  to  tally  with  the  diftindions  above^  which  I  hava 

YOJ;.  I.  H  H 
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To  illuftrate  all  thefe  by  example  :  if  in  a  fult 
fbr  jaftitation,  the  party  can  pofitively  deny  the 
fa6l,  he  contejis  the  libel  negatively ;  but  fuppofe 
in  a  fuit  for  jaftitation  of  man'iage,  that  it  appeared 
on  the  face  of  the  promovent's  libel  that  he  had 
no  caufe  of  fuit,  a  pere^nptory  exception  in  general 
terms,  in  the  nature  of  a  general  demurrer,  might 
be  put  in  by  impngnant. 

If  on  the  other  hand  the  libel  was  perfe6i,  but 
a  bar  is  ftarted  by  the  inipugnant,  as  for  inftance, 
that  the  caufe  was  fubftantially  tried  before  in  a 
fuit  in  which  the  prefent  promovent  might  have 

not  taken  from  books,  but  colIe£led  from  my  own  obferva^ 
tions.  See  Heineccius  ad  Inftituta,  lib.  4.  tit.  13.  Pro- 
prie  dicitur  ixceptio  quando  actori  competit  a£lio^  quia  eil: 
a£kionis  exclullo,  quando  autem  a£lori  nullo  a£tio  compe- 
iit,  id  quod  opponit  reus  propria  vocatur  dejinjio.  Lan- 
franci  praxis,  ch.  4.  de  exceptionibus :  but  by  modern 
jurifts,  the  latter  are  called  exceptions  of  fad,  to  diftinguifii 
them  from  the  others^  which  are  called  exceptions  of  law ; 
for  in  its  moft  extended  fenfe,  the  word  exception  included 
both,  and  was  omnts  rei  allegatio  ac  defenfio  qua  tntentia 
aSoris  vel  ipfo  jure  vel  ob  aquitatem  eliditur. 

Pleas  in  excufe^  or  in  juftlfication^  are  fo  common  in  law, 
I  though  they  have  not  been  fo  ftrongly  diftinguifhed  from 
other  ^eas  as  in  the  ecclefiaftical  court)  that  the  above  di£> 
kindion  which  I  have  taken  wants  no  comment.  I  will 
not  fay  that  the  above  diftindion  between  matters  contrary^ 
and  matters  tontrary  and  defenjhe  is  accurately  obferved,  but 
it  feems  to  me  the  true  one.  A  pleading  is  fometimes  called  a 
matter  peremptory  and  deffnjhe :  fcnr  inftance,  a  woman 
inftitiites  a  fuit  for  a  divorce  ofri  account  of  tnietty,  and  for 
•lioaony,  the.hufband  may  plend  adultery  is^  her^  which 
perintpts  her  demand  for  aliindliy»  and  in  fome  m^are  i»^ 
oufes  or  defends  his  harfh  behaviour. 
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Intervened^  the  obje6libn  is  urged  in  a  pleading 
called  alfo  a  peremptory  esception^  but  in  the  na- 
ture of  a  plea  in  bar. 

If  no  fuch  objeftions  are  in  the  jf)Ower  of  the; 
perfon  of  the  impugnant,  he  may  perhaps  .find 
(lefe6ls  in  the  form  of  the  libel,  e.  g.  for  omit- 
ting the  fetting  forth  of  timp  and  place,  or  for 
not  annexing  documents  therein  referred  to,  and 
mark  them  by  an  exception^  not  called  peremp- 
tpryj  but  fimply  ftiled  an  exception,  Avhich  is  in 
the  nature  of  a  demurrer  for  want  of  form.  Or 
he  may  poffibly  objeft  to  the  jurifdi6lion  of  the 
court,  or  plead  that  the  promoveht  is  a  minorj^  not 
competent  to  inftitute  a  fuit,  by  exceptions  in  the 
nature  of  pleas  in  abatement. 

But  now  let  us  revert  to  the  fecond  cafe,  and 
fuppofc  that  the  impugnant  has  a  plea  in  bar, 
and  that  it  not  only  perempts  the  fuit,  but 
amounts  to  a  juftification,  e.  g.  that  he  had  a 
right  to  ja6litate,  for  that  a  marriage  had  aftu- 
ally  taken  place  ;  he,  probably,  inftead  of  calling 
his  plea  a  peremptory  exception,  will  call  it  a 
matter  juftificatory ;  if  on  the  other  hand  he  can- 
not juftify,  but  has  matter  of  excufe,  e.  g.  that 
be  did  not  boaft  or  ja6litate  in  order  to  hurt  the 
good  name  of  the  promovent,  but  at  her  own 
earned  requeft  and  defire,  it  will  be  called  a  mat-^ 
ter  contrary  and  defenfive. 

If  after  all  impugnant  finds  he  has  no  occafion 
to  have  recourfe  to  any  of  thefe  defences, .  and  ia 
able  to  deny  the  fa6);,  but  fears  (hat  upon  fach  a 

H  H  2 


468  PRACTICE  OF  THE 

general  iflue  lie  (hall  not  be  enabled  to  give  in  evi- 
dence fpecial  fads,  fapporting  his  denial^  stnd 
making  the  charge  of  promovent  impoffible  or 
improbable,  he  may  put  in  limply  a  matter  con- 
trafy(25)j  ftating  the  defence  fpecially. 

The  promovent  is  now  called  upon  to  reply, 
which  he  may  do  in  various  ways :  he  may  (ac- 
cording to  the  cafe)  think  proper  to  plead  and 
conteft  the  admiflibility  of  the  adverfaries'  excep- 
tion, whicli  may  be  compared  to  joining  in  de- 
murrer ;  or  if  it  has  been  in  the  nature  of  a  plea 

(25)  This  hft  inftance  may  perhaps  be  better  illuftrated 
in  fome  other  fuit.  Suppofe  in  a  fuit  for  reftitution  of  con- 
jugal rights,  the  impugnant  wifhes  not  only  to  deny  his 
marriage,  but  to  ihew  the  improbability  of  fuch  a  marriage 
from  the  mean  fituation  of  the  other  party.  Suppofe  in  a 
fuit  for  tithes,  infifting  upon  a  ufage,  he  might  wifh  not 
merely  to  deny  the  ufage,  but  to  ihew  fomething  quite  in- 
confident  with  fuch  an  ufage.  Again,  fuppofe  in  a  fuit  for 
a. divorce  for  cruelty  aAd.expuliidn  from  the  hufband's 
houfe,  the  hufband  ihould  plead  condonation,  and  that  the 
wife  had  come  back  and  cohabited ;  and  fuppofe  that  fhe 
really  had  returned  to  the  fame  houfe  from  neceffity,  but 
not  animo  cnhahitandi^  and  had  lived  in  a  different  wing  of 
the  houfe  and  never  feen  him,  a  bare  denial  would  never 
do^  without  explaining  all  the  circumftances  by  a  contrary 
mattery  at)d  here  a  queftion  may  occur,  whether  after  a 
negative  conteft,  fuch  a  contrary  matter  may  be  added  upon 
further  conftderation,  and  I  have  known  it  to  be  done.  It 
may  be  aukward,  biit  I  fee  no  inconfiftency  in  it.  In  old 
pleadings,  as  I  find  by  the  regiftry  books,  thefe  matUn 
€9ntrary  «ct  .fimietimes  ftiled  allegations. 
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in  baf,  he  may  contefl;  it  negatively,  or  may  per* 
haps  put  in  a  peremptory  exception  to  it  on  his 
part,  in  the  nature  of  a  demurrer;  or  be  may 
literally  reply ^  as  if  the  will  of  a  woman  deceafed 
be  alleged,  B.  may  poffibly  plead  that  Ihe  was 
married,  and  could  not  make  a  will, — -A.  replies 
that  the  marriage  was  void?  but  {iich  Jhecial  re- 
plications  are  not  frequent. 

In  the  old  books  of  Roman  and  civil  law,  wc 
find  mention  of  duplications,  triplications  (26), 
and  quadruplications,  anfwering  to  rejoinders,  re* 
butters,  and  furrebutters,  but  they  are  very  feldom 
in  ufc. 

The  pleadings  being  arrived  at  their  complex 
tion,  the  parties  muft  at  length  have  com?  to  a 
direct  iflue  or  contradiction,  not  with  the  ftrict- 
nefs  of  our  legal  proceedings  which  require  an 
iflue  upon  a  fingle  point,  (though  that  point  need 
not  confift  of  a  fimple  fact)  (27),  but  to  fouic 
general  denial  and  contradiction  made  by  the  laft 
pleader  of  the  exception,  replicatipn,  or  other 
matter  immediately  preceding — ^Status  Jit  quctf^ 
tionis  ;  judicii  fufcepti  utrin^ue  faQa  eji  pr(lf^0.Q$ 
i.  e.  the  parties  have  agreed  what  is  the  queilion 
really  to  be  tried,  aad  are  ready  to  go  into  eyi^ 

f(26)  Names  formerly  of  ples^lings*  of  Eng^fh  law 
To  go  beyond  a  duplication  was  bad  ple2)ding.  I  have,^- 
among  other  precedents,  one  inftance  of  a  duplication,  but 
I  have  feldom  known  it ;  however,  in  a  late  appeal  o^ 
£vs|ns  and  Napier,  in  Ireland,  this  whole  train  of  ples^din^ 
was  gone  through. 

(27)  Burr.  p.  320.  H  H  3j 
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dence;  and  here  again  the  ambigujty  of  the  terms 
litis  conteftatio  occurs,  aiowJ  the  parties  are  fre- 
quently in  books  faid  at  this  ftagc  to  have  arrived, 
and  not  before,  at  the  litis  canteftatio  (28). 

(28)  It  is  very  remarkable  th^t  Oughton  gives  no  ex- 
prefs  chapter  on  thefe  pleadings,  nor  any  aid  to  the  analyfis 
of  them,  nor  treats  of  exceptions,  except  thofe  to  tejlimony^ 
fo  that  I  have  been  obliged  to  depend  on  obfervations  and 
refiedions,  without  any  affiftance  from  books.     Oughton 
merely  treats  of  the  general  negative  conteft  to  the  plain- 
tiff's libel,  which  is  the  only  thing  that  he  profefles  to 
siean  by  conteftation  of  fuit ;  and  Heinecciuis,  though  he 
admits  that  thefe  words  are  fometimes  ufed  in  the  fenfe  men^ 
tioned  in  the  te^t  above,  evidently  conflders  that  as  an  abufe 
'  of  the  words.     If  the  rule  of  our  law  be  the  fame  with  the 
civil,  that  no  dilatory  exception  can  be  put  in  after  con- 
teftation  of  fuit,  it  becomes  important  to  know  the  proper 
fenfe  of  the  words,  a  queftion  which  has  been  difcufled  in 
the  chapters  on  the  civil  law*    Perhaps,  after  all,  thefe  fuits 
irefemble  the  actions  bonafidei  of  the  Romans,  in  which  this 
^ri£biefs  was  unneceiTary.     But  though  the  ftriA  meaning 
which  I  have  annexed  to  the  conteftatio  litis  of  the  civil 
law  be  acknowledged  by  Judge  Blackftone,  who  fays,  it  is 
a  general  aflertion  that  the  plaintiff  has  no  ground  of  aftion^ 
yet  in  common  praftice  Maranta's  affertion  is  true,  primus 
aSus  qui  folet  immediate  fieri  poft  litis  conteftationem,  ii^ 
caufis  4n  quibus  lis  conteftatur  habet,  vim  litis  contcfta^oni^ 
in  caufis  in  quibus  lis  non  conteftati^r. 
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THE  SECOND  STAGE  OF  THE  CAUSE  IS 
FROM  CONTESTATION  OF  SUIT  TQ 
CONCLUSION. 


/ 


ADDITIONAL  ALLEGATIONS. 

The  fuit  is  now  completely  contefted,  s^nd  the 
parties  ready  to  proceed  to  proof;  but  as  I  have 
hitherto,  for  the  f^ke  of  fimplicity,  confidered  the 
promo  vent  as  having  only  a  right  to  put  in  one 
allegation  (as  a  plaintiff  at  law  files  but  on§ 
declaration)  find  as  he  has  a  right  by  the  courfe  .  / 
of  the  court  to  put  in  three,  each  fupporting  and  / 
ftrengthening  the  preceding,  it  is  neceffary  to 
obferve,  that  whatever  has  been  faid  hitherto  of 
the  one  libel,  muft  be  confidered  as  applying  to 
each  of  thefe  three,  when  they  are  put  in  ;  to 
explain  this  further,  the  promovent  having  re- 
ceived light  from  the  pleading  of  the  incumbent, 
amends  his  bill,  to  ufe  u  phrafe  familiar  to  th<S 
equity  lawyer,  i.  e.  he  files  a  fecond  allegation 
(for  this  part  of  the  proceedings  may  be  mor« 
juftly  compared  to  thofe  in  our  equity  courts, 
than  in  thofe  of  law),  and  in  the  fame  manner 
he  may  file  a  third ;  but  he  can  gp  no  further, 
though  one  would  imagine  from  what  is  faid  by 
Oughton,  in  the  notes  to  titles  1 12  and  IIS,  that 
formerly  he  could. 

Sift  (hough  in  fQioe  refpe^^  s^  ^Qin^^PI^  may 

ii  R  4 
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thus  be  made  with  amended  bills  iii  our  courts 
of  equity,  in  others  the  comparifon  totally  fails. 
The  oppofite  party  always  pleads  to  thefe  allega- 
tions ;  and  though  he  may  be  alfo  called  on  to 
anfwer  them  article  by  article,  never  doth  fo  \in- 
lefs  particularly  required,  fo,  that  upon  the  whole, 
the  praAice  widely  differs  from  that  of  courts  of 
equity  (29). 

When  the  cuftom  of  putting  in  thefe  additional 
allegations  originated  I  know  not,  for  we  find 
no  mention  in  the  ancient  civil  law  of  more  than 
one  libelhis ;  and  indeed,  in  ftridnefs  of  fpeech, 
I  conceive  ftill,  that  the  firft  pleading  or  charge 
of  the  plaintifi^  or  promovent,  is  the  only  one 
properly  called  the  libel  (30).     I  can  as  little  find 

(29)  In  one  refpeft  it  hath  a  manifeft  advantage,  the 
power  which  each  party  hath  to  demand'  the  anfwer  of  the 
pther  to  evei'y  pleading  that  is  put  in  j  whereas  a  defendant    . 
in  chancery  cannot  procure  the  anfwer  of  the  plaintiff  to 
any  new  matter  or  allegation  brought  forward  by  Tiim  in  his 
anfwer,    without  filing  a  diftindt  allegation,    viz.  a  crofs 
bill.     The  late  Dr.  Ratcliffe,  whofe  pradlice  had  been  en- 
tirely in  the  common  law  courts  (where  he  arrived  at  the  firft 
eminence)  uptil  hdwas  made  judge  of  the  prexogative,  often 
told  me,  that  in  his  opinion  (andhis  opinion  coul^  not  be 
biafied  that  way)  the  method  of  tnveftigating  ai^d  coming 

at  the  truth  in  the  ecclefiaftical  courts,  was  preferable  by 
far  tp  any  that  he  knew. 

(30)  I  confider  the  libej  as  the  declaration  or  bill  of  Com- 
plaint. The  additional  allegations  do  not  charge  new  or 
diftin<Sl  caufes  of  fuit,  but  only  new  circumftances  and  ad- 
ditfonal  fa6ls  in  confirmation  of  the  original  oaufe  of  afbion. 


ECCLESIASTICAL  COURTS.       473 

tirhen  the  numbei'  was  limited  to  three;  for,  a$ 
I  have  obferved,  Oughton  feems  to  fpeak  of  the 
number  as  olily  limited  by  the  difcretion  of  the 
court,  or  in  confequence  of  fome  rule  ferved  upon 
the  adverfary  (31).  . 

.  The  defendant  or  impugnant  has  alfo  a  right 
to  put  in  three  defenfive  pleadings ;  but  in  tefta- 
mentary  and  adminiftration  caufes,  both  parties 
are  aftors  or  plaintiifs,  as  at  law  in  a  replevin 
caufe,  and  therefore  you  do  not  in  them  hear  of 
defen/ive  matters^  &c.  &c.  but  each  party  puts  in, 
or  may  put  in,  three  allegations.  The  hulband 
charged  with  cruelty,  or  the  wife  with  adultery, 
are  to  defend  themfelves,  but  the  party  fetting  up 
a  will,  and  bis  opponent  fetting  up  inteftacy,  are 

Allegation  en  iermes  d^  Palais  eft  la  citation  d'une  Jiutorite 
4'appuyer  une  propofition*  Encyclopedie  of  Diderot  and 
d'AIembert.    Paris,  1751. 

AUegationes  partium-^rtf//^«^j  quas  Reus  &  Aftor  pro- 
ducunt ;  hinc  nata  nojiris  voU  familiaris  alleguer  de  eo  qui 
inftrumenta  vel  tefies  vel  rationes  pro  fuo  jure  tuendo  pro- 
fert.  Du  Frefne's  Gloffary.  The  word  coqies  not  from 
allegartj  which  is  ad  alium  mitUre^  but  from  alUgarey  u  c 
ad  ligarfy  to  tie  or  annex  to. 

(31)  Eft  &  alius  modus  refr^nandi  has  fecundasy  &  ali* 
quarido  etiam  tertias  &  quartas  propofitiones  materiarumi . 
iive.allegationqm ;  tit.  112.  note.  The  two  methods  ap- 
pear by  that  and  the  following  fe£lions  :  i.  Petendo  expen* 
fas  retardati  proceiTus ;  2d.  Affignando  terminum  infra  queni 
•—ad  amputandas  dilationes,  fi  multiplicentur  a^egatlone$• 
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both  plaintifTs  and  claimants  of  deceafed's  proo 
perty  upon  different  grounds.  , 

PERSONAL  ANSWERS. 

We  mud  alfo,  before  we  proceed  to  depofitions 
or  proofs  by  witnefles,  cbnfider  perfonal  anfwers, 
which  may  prevent  and  anticipate  the  neceflity  of 
fuch  proof.     The  fuit,  which  hitherto  may  have 
been  compared  to  one  at  law  rather  than  in  equity, 
here  aflumes  the  latter  form ;  for  the  pronioveut 
is  at  all  periods  of  the  caufc  after  conteftation, 
I . :  J  even  down  to  the  hearing,  entitled  to  the  aid  of 
;  • ;  I  impugnant's  anfwer  upon  oath ;  and  if  it  be  re- 
fufed  or  delayed,    he  proceeds  with   nearly  the 
fame  procefs  of  contempt  to  enforce  it,    as  was 
ufed  to  enforce  the  party's  original  appearance, 
with  this  difference  (32),  that  where  he  is  excom- 
municated for   not  anfwering,    I    have  heard  it 
faid,    there  is  no    occafion  for  a  citation  to  a] 
effedls,    previous  to  proceeding  with  the    caufe, 
b^iTThe  contrary  feems  to  be  the  truth. 
The  impugnant  of  courfe  caxinot  read  his  own 
r  perfonal  anfwer  ;  but  if  the  promovent  reads  part 
\  pf  the  anfwer  to  any  one  article,  the  impugnant 

,     (32}  In  fad,  each  paity  is  entitled  to  the  anfwers  of  the 

gl|»»  l»'«»l   1111,1  !»„»      »      IW     ..III  W  ■^' 

Other  upon  oath,  to  every  one  of  bis  pleSdings,  hut  to  avoid 
complication  and  coniufion,  I  nave  iimpliSeS^tbe  fubjed  by 
confidering  only  the  promovent  ^4  his  libel,  }t  is  fafv  tq 
generalife  the  rules  s^bove* 
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has  a  right  to  read  the  whole  of  the  anf\rer  to  that  / 
article. 

Exceptions  may  he  put  in  to  thefe  perfonal  an* 
fwers,  as  to  an  anfwer  in  chancery,  for  being 
ftort,  impertinent,  or  fcandalous. 

PROOFS  AND  DEPOSITIONS. 

When  the  party  from  the  ftage  of  the  caufe  b 
called  on  to  proceed  to  proof,  a  term  probatory 
js  granted,  within  which  witneffes  are  to  be  pro- 
duced, which,  by  the  courfe  of  the  court,  lapfes, 
or  is  terminated  on  the  next  court  day ;  this  is 
thrice  repeated,  fo  that  the  three  probatory  term$ 
would,  by  the  ftile  of  tlie  court,  lapfe  on  three 
fucceffive  court  days,  if  they  were  not  continued 
(33),  which  they  almoft  always  are,  and  that  for 
a  confiderable  fpace  of  time,  fince,  in  fcarce  any 
inftance,  could  it  be  poffible  for  the  party  to  bring 
up  witneffes,  perhaps  living  at  a  great  diftance, 
.nor  for  the  examiner  to  examine  them,   within 
the  ordinary  curial  terms,     The  term  probatory 
is  common  to  both  parties,  i.  e.  each  may  examine 
during  the  time  granted  to  the  other,  and  as  long 
as  it  continues ;  and  there  are  three  terms  pro- 
batory granted  on  the  putting  in  each  and  every 

(33)  This  is  done  for  a  reafonable  and  proper  fpace  of 
time,  till  the  witneflTes  are  examined,  merely  by  the  proc- 
tor, (when  the  regifter  mentions  the  ftate  of  the  caufe) 
praying  to  continue ;  until  the  oppofite  party,  or  the  judge^ 
pbje£i:  to  any  unreafonable  delay, 

I 
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one  of  the  three  allegations  or  pleadings,   which 
each  party  is  at  liberty  to  put  in  or  file  ;  during^ 
which  terms  probatory,  each  party  is  at  liberty 
to  produce  witneffes,  not  only  to  the  matters   iu 
the  laft  allegation  put  in,   but  alfo  to  thofc   in 
all  the  preceding  allegations,  fo  that  until  pub- 
lication,   and  as  long  as  any  term  pi'obatory  is 
in  exiftence,  the  whole  caufe,  and  all  the  con- 
tents of  all  the  allegations,  are  open  to  proof. 

The  term  probatory  runs,    \f  the    party  who 
prayed  it    is  delayed  for  want  of   the  perfonal 
anfwer  of  his  adverfary,  only  from  that  anfwer 
c6ming  in ;  and  though  it  may  have  lapfed,  yet 
for  fpecial  caufe  the  party  will  be  reftored  to  a 
tcnn  probatory  by  the  court :  on  the  other  hand, 
if  the  party  obtaining  it  afterwards  fliould  change 
his  mind,    and  think  it  unneceffary  to  examine 
further  witneffes,  he  may  renounce  it ;  except  it 
has  been  granted  in  pain  of  the  opponent's  con- 
tumacy, who  abfents  himfelf,  or  except  the  other 
party  has  accepted  it,  and  protefted  of  ufing  it  as 
common  to  both,  unlefs  he  fo  accepts  it  merely 
for  delay,  and  afterwarfls  doth  not  examine  wit- 
neffes, in  which  cafe  he  muft  pay  cofts  of  procefk 
retarded  (34). 

The  witneffes  muft  be  fummoned  to  attend, 
cither  perfonally,  or  if  they  cannot  be  found,  by 
a  citation  viis  et  modisj  and  their  expences  offered 

(34)  See  Oughton,  tit.  7^. 
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them  (35) ;  -  and  if  they  refufe,    may  be  exeom*-i 
municated;  but  if  they  live  out  of  the  jurifdic-/ 
tion  of  the  court,  a  requifitidh  muitgb  to"  theirj 
own  proper  judge  to  examine  them.     The  pro- 
batory term  is  naturally  continued  by  contumacy 
of  the  Avitneffes  to  give  time  to  fubdue  it;  but  if 
the  judge  has  reafon  to  think  that  their  abfence 
is  the  effe6l  of  any  coUufion  or  trick  to  delay  the 
caufe,   he  may  proceed  to  conclufion ;  but  yet  if 
they  afterwards    appear,    and  are  abfolved,    and 
their  contempts  purged,   conclufion  is  refcindedi 
and  they  may  be  examined  (36), 

The  witneffes  not  contumacious  are. produced 
in  court  within  the  probatory  term,  and  fworn ; 
or  if  at  a  diftance,  a  commiffion  itfues  to  examine 
them  (37).  On  their  produftion,  Oughton  gives 
particular  directions  about  the  adverfaries  diflent- 
ing  to  their  produ6lion,  and  protefting  of  its 
nullity,  which  in  pra6lice  is  not  now  done,  the 
adverfary  merely  fwearing  them  to  give  true  an- 
fwers  to  his  queries,  in  cafe  that  he  means  to 
crofs-examine  them.      Oughton    fays,    that    the 

(35)  This  vatiacum,  by  the  courfe  of  the  court,  is  ufu- 
ally  from  one  to  four  f}iillings  a  day  while  delayed^  and 
four-pence  a  mile  while  on  the  journey. 

(36)  Oughton,  tit.  78. 

(37)  Oughton  fays,  in  a  note,  title  80.  though  the  wit« 
nelTes  muft  be  produced  -wiiKm  the  probatory  term,  they 
may  be  examined  after  it  has  lapfed,  and  fo  is  the  pradic^. 
All  that  is  neceiTary,  is  to  produce  them  within  the  time* 


478  PRACTICE  OF  THfi 

judge  admonilhes  them  to  appear  to  be  examinecJ 
before  the  next  court-day,  or  within  fonie  com-^ 
petent  time,  but  neither  is  that  the  modern  cuf- 
toiA  (38).  The  party  producing  them  gives  no- 
tice lo  the  opponent  of  the  articles  of  his  libel,  to 
which  he  intends  to  examine  them. 

The  witneires  produced  becoming  thereby  com- 
mon to  both  parties,  the  adverfary  may  admini^ 
fter  to  them  interrogatories,  which  he  muft  do 
within  twenty-four  hours,  unlefs  further  time  be 
granted  (39).  A  copy  of  thefc  interrogatories, 
according  to  Oughton,  is  not  to  be  given  to  the 
opponent ;  and  this  crofs-examination  doth  not 

?  preclude  objeftions  to  the  witneffes  (40).  The 
party  proclucing  them  cannot  impeach  his  own 
witneffes,    infomuch  that  tliobgh  he  may  after* 

\  wards  chufe  to  wave  their  examination,  yet  he 

;  cannot  prevent  the   oppofite    party  from    crofs- 

.  examining  them. 

^,   The  witneffes  are  to  be  fecretly  and  feparately 
examined,  not  in  the  prefence  of  the  parties  or 

{38)  The  court  tifually  adtnonifhes  them,  that  they  muft 
attend  the  examiner  of  the  court  to  be  examined^  and  that 
the  examiner  will  give  them  due  notice  of  the  time^ 

i      (39)  Each  party  may  read  the  evidence  given  by  bisf 
;  own  witnefTes,  as  well  as  by  thofe  of  his  adverfaries,  on 
their  crofs-examination. 

(40)  i.  e.  As  I  conceive,  to  their  fayings,  for  I  appre- 
\1  hend  he  cannot  afterwards  objedl  to  their  p^fons.  Oughfon 
thinks,  that  interrogatories   more  frequently  prejudice  than 
aiEft  the  party  offering  them. 
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other  witneffes.  Their  depofitions,  after  being 
read  over  to  them  article  by  article,  and  they 
afked  whether  there  be  any  thing  which  they  wilh 
to  alter  or  amend  (41), — are  then  to  be  figned  by 
the  witnefs,  a.nd  be  afterwards  repeated  before  the 
judge,  i.  e.  afked  again  in  the  open  court  by  the 
judge,  whether  there  be  any  thing  which  he 
wiflies  to  correft  or  alter.  This  is  indifpenfably 
neceflary,  becaufe  though  the  examination  is  be- 
fore the  examiner,  it  is  always  prefumed,  fays 
Oughton,  to  be  in  the  prefence  of  the  judge. 

If  the  witneffes,  through  illnefs,  imprifonment, 
age,  or  infirmity,  are  incapable  of  attending, 
although  refident,  the  judge,  or  his  furrogate,  or 
I  fuppofe  the  ufual  examiner,  maj'^  attend  and 
examine  them  at  their  own  houfes ;  and  if  they 
live' at  adiflance,  they  mufl  be  examined  by  com- 
miffion  proceeding  from  the  judge,  if  they  are 
within  his  jurifdidlion,  otherwife  letters  requifi- 
tory  mull  go  to  the  bifliop  Mathin  whofe  diocefc 
they  refide,  requefling  him  to  examine,  or  have 
them  examined,  as  it  is  called,  fub  mutuce  vicif* 
Jitudinis  obtentu  from  the  mutual  aid  thus  mutu- 
ally granted  by  the  feveral  ecclefiaftical  jurifdic- 
tions. 

r 

(41)  How  much  is  this  preferably  in  fome  refpc£ls  to  an 
examination  at  nifi  prius,  where  every  incautious  or  hafty 
cxpreffion  is  inftantly  bellowed  to  the  jury  and  infifled  upon, 
without  giving  time  to  the  witneffes  to  correft  a  particle  ; 
or  if  he  attempts  to  do  it,  perjury  or  prevarication  is  imme* 
diately  charged  on  him  ? 
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I 

•  % 

I  fliall  firft  conficler  comnilfTions  ilfuing  withinf 
the  diocefe  where  the  caufe  avifes.     Thefe  com-* 
miflipns  ufed  to  iffue  to  fuch  perfons  as  the  judge 
might  pleafe,  two  or  more  being  ufually  nomi- 
nated to  him  by  the  pro6lors  of  each  party,  for 
his  approbation,   originally  ecclefiaftics,  but  lat- 
terh^  very  often  laymen,  empowering  them  jointly 
and  feverally  (42)  to  fit  and  exaniine,  at  an  ap- 
pointed time  and  place  (43),  affuming  to  them- 
felves  an  aftnary,  i.e.  a  regifter,  properh?- among* 
the  notaries  public,  with  a  term  afligned  for  tranf- 
iiiitting  or  returning  the  commiffion,  and  the  term 
probatory  is  to  be  continued  to  the  day  of  return, 
and  proper  notice  (44)  given  to  the  oppofite. party 
of  the  time  of,  opening  and  proceeding  on  the 
commiffion* 

Such  M'as  formerly  the  praftice,  a  pra6lice 
which  Oughton  himfelf  obferves  is  fraught  with 
many  niifchiefs,  -inafmuch  as  the  commiffioners 
fo  nominated  will  naturally  make  themfelves  par- 
ties, and  be  in  danger  of  not  examining  indiffer* 

(42)  Such  IS  the  tenor  of  eccl6fiaftical  commiffions  in 
general,  except  to  the  court  of  delegates,  whofe  commii&oii 
runs  to  you  or  two  more  of  youy  fo  that  one  could  not  pro*, 
ceed.  *  . 

(43)  The  place  properly  a  church,  now  improperly  very 
often  an  inn.  The  place,  if  in  foreign  parts,  cannot  be  fo 
definite. 

k 

(44)  Which  is  three  days,  according  to  Oughton* 
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j^ntly,  and  deviating  into  perpetual  contefts  (45). 
The  wifiiom  therefore  of  judges  in  Ireland,  and  I 
take  it  for  granted  in  England,  has  taken  a  hint 
from  the  fuggeftions  of  Oughton,  and  has, 
within  thefe  few  years^  ordered  that  no  commif- 
iion  Ihould  be  direded  but  to  an  officer  of  the 
court,  and  that  the  pro6lor  of  either  party,  if  he 
chufes  to  have  the  commiffion  attended,  muft  do 
fo  either  in  perfon,  or  by  a  fubfiitute,  who  muft 
be  a  proftor  (46j. 

When  commiifioners  ufed  to  be  appointed,  the 
commiffioners  being  affembled  at  the  appointed     . 
time,  were  to  accept  the  commiffion,  (arid  though 
fome  were  abfent,  they  might  fubfequently  accept 
it),  and  to  appoint  an  indifferent  _perfon  aftuaiy, 
ufually  a  notary  public;    and  to  take  care  that 
one  ihould  not  be  impofed  on  them  by  the  party 
bringing  down  the  commiffion,  who  might  be  par- 
tial to  himfelf.     Now  that  an  officer  of  the  court    / 
examines,  who  is  probably  a  notaiy  public  himfelf,    ; 
it  is  often  thought  unneceffary  to  affiime  an  ac-  ; 
tuary  (47). 

(45)  See  fecond  volume,  p*423,  Pradtice  of  the  Admi-    . 
ralty,  note  35. 

(46}  See  fecond  volume,  p.  423,  note  36,  Pradlice  of  the 
Admiralty. 

(47)  The  delay  and  expence  of  the  old  method  of  ap- 
pointing commii&oners,  was  to  my  knowledge  extremely 
grievous.  The  prefeht  mode  is  a  wonderful  faving  to  the 
fuitor,  while  at  the  fame  time  his  bufmefs  is  much  better 

YOU  X.  II 
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The  oppofite  party  may  join  in  the  commiffiott 
to  fave  expence,  and  examine  his  own  witneffes 
under  the  fame :  when  the  commiffion  goes  dowuj 
he  may  adminifter  interrogatories,  or  if  he  does 
liot  chufe  by  his  proftor  to  be  prefent,  he  may, 
kt-tht  lime  of  fpeeding  the  commiffion,  deliver 
in  his  interrogatories  to  the  regifter,  not  to  be 
ihewn  to  any  perfon    until    the   commiffion  be 
opened ;  but  if  afterwards  he  chufes  to  be  prefent 
l)y  his  proftor,  thefe  interrogatories  may  be  fub- 
ftraded,  and  new  ones  adminiftered :  if  no  inter- 
togatorics  be  previonfly  prepared,  he  ufually  gets 
a  reafonable  time  from  the  commiffioners  below 
to  prepare  and  bring  in  interrogatories,   havings 
only  twenty-faur  hours  in  ftri6hiefs. 

If  the  adverfe  party  doth  not  appear  at  the  time 
of  fpeeding  the  commiffion,  he  is  to  be  thrice 
publicly  called,  and  every  thing  is  to  be  done  in 
pasnam  contumacfee,  in  pain  of  bis  contumacy; 
and  Oughton  thinks,  that  if  he  doth  not  chufe 
to  be  prefent,  he  ought  to  take  care,  at  the  time 
of  granting  the  commiffion,  to  proteft  of  iluUities, 
for  that  otherwife  he  cannot  afterward^  except 
againft  the  witneffiss.  Tit  85.  fee.  1 1. 

The  certificate  of  the  execution  of  the  commif- 
fion is  to  be  directed  to  the  judge,  fubfcribed  and 

done  by  an  examiner  and  proAorSf  well  acquaioted  with  die 
rules  and  praftice  of  the  court,  in  which  the  bluad^s  of 
jlrangers  to  it  were  innumerable  and  infinitely  nuich^Y0U9« 
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figned  by  the  perfons  appointed  to  expedite  the 
commiffion,  and*  containing  all  the  afts  done  by 
virtue  thereof.  Every  leaf  of  the  depefitions 
Ihould  be  fubfcribed  not  only  by  the  witneffes> 
but  alfo  by  the  commiffioners,  and  the  whole 
carefully  fealed  up  with  an  authentic  feal, '  until 
produced  in  the  court  from  whence  it  iffued,  and 
aperture  there  prayed w 

The  manner  of  executing  a  commiffion  to  exa- 
mine witneffes  in  another  diocefe  (for  no  man 
can  be  cited  to  appear  out  of  his  own),  doth  not 
materially  differ,  except  that  it  muft  iffue  and  be 
direded  to  the  biihop  of  that  diocefe,  or  his  vicar- 
general  and  official  principal,  and  be  attended 
with  letters  requefting  or  praying  them  to  compel 
the  witneffes  to  appear  at  a  time  and  place  which 
muft  be  named  in  the  requifition,  to  examine 
thefe  witneffes,  and  tranfmit  the  depofitions  (48). 

The  court  has  fometimes  referred  a  queftion  of 
hand-writing,  or  forgery,  to  a  convention,  fimilar 
to  a  jury,  ofpro6lors* 

If  the  commiffion  is  to  be  executed  in  foreign 
parts,  it  may  perhaps  be  direfted  to  the  principal 
magiftrate  of  the  place,  or  his  deputy  *;  and  in 
fuch  cafe,  as  it  is  difficult  to  afcertain  the  exaft 
time,  th6  commiffion  may  be  more  indefinitely 
dire6ied  to  be  executed  between  fucli  a  day  and 

(4S)  I  have  known  a  regifter  of  one  diocefe  examine  b^ 
coriferit  in  another,  but  then  he  could  hare  no  power  or 
procefs  to  compel  witnefles. 

I  I  2 
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fuch  a  day,  giving  due  notice  a  certain  number 
of  days  before  to  the  opposite  party. 


PUBLICATION. 

Whenever  the  pro6lor  of  either  party  doth  not 
intend  to  produce  or  examine  any  more  witneffes, 
he  may  pray  publication,  which  fometimes  on 
fpecial  circumftances  is  prayed,  faving  the  exami- 
nation br  repetition  of  fome  particular  .witneis. 
Publication  may  be  ^flayed  on  fufficient  caufe  at 
the  prayer  of  the  oppofite  party,  and  putting  in  a 
new  pleading  upon  his  p^^rt  (if  the  whole  number 
allowed  him  be  not  out)  is  always  fufficient  caufe, 
and  ftays  it  of  xourfe  j  fo  that  where  each  party 
chufes  to  put  in  their  three  pleadings,  and  are 
ready  with  them,  publication  cannot  pafs  till 
thefe  are  all  exhaufted,  and  the  witneffes  to  them 
examined ;  but  the  party  which  prays  to  ftay 
publication,  muft  be  ready  with  his  pleading  at 
the  time  it  is  prayed ;  it  is  for  the  court  to  dcr 
termine  whether  publication  be  unreafonably  or 
defignedly  delayed,  or  commiffions  tedioufly  or 
improperly  executed,  and  to  a6l  accordingly. 

Publication  having  paifed,  and  copies  of  the 
depofitions  being  given  out,  if  the  witneffes  have 
not  fully  anfwered  to  interrogatories,  the  court 
will  oblige  them  to  anfwer  more  fully ;  if  other 
exceptions  appear  to  the  teftimony,   the  parties 
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will  offer  them.  Thefe  exceptians  to  witnejffes  are 
either  general  or  fpecial,  the  former  offering  ge- 
neral objeftions,  the  latter  fpecifying  particular 
fa6ls,  caufes,  and  reafons  of  exception  ; .  and  each 
of  them  may  be  to  the  perfonSj  as  that  they  are  of 
infamous  charader,  or  to  the  fayingSy  that  they 
are  ^ontradidory,  repugnant,  or  eoctra-articu- 
late  {49);  and  the  party  may,  faith  Oughton,  de- 
mand the  oath  of  calumny  or  malice  (50)  from 
him  who  excepts  generally,  .  to  oblige  hini  to 
fhew  that  he  doth  not  except  for  the  fake  of 
delay. 

Probatory  terms  are  granted  on  thefe  excep- 
tions, and  commiflions  to  examine  as  in  the  prin- 
cipal caufe. 

The  party  to  whofe  witnefTes  exceptions  are 
made,  may  bring  others  to  corroborate  them,  and 
may  alfo  impeach  thie  witneflfes  produced  to  fup- 
port  the  exception,  (who  are  called  reprobafory  of 

(4q)  The  objeSion  to  extra-articulate  depofitiws  is  evi- 
dent. The  other  party  thus  cannot  know  to  what  the 
witnefTes  have  been  examined,  and  therefore  cannot  pro- 
perly crofs-examine  them— sgiving  him  a  copy  of  the  ar-t 
tides  to  which  they  are  to  be  produced  is  fo  of  little  ufe 
to  him.  ThQ  examiners  ^re  very  faulty  when  thcyv  fttf* 
ftr  it. 

(.50]  The  form  of  the  o^ths  of  calumny  a^d  malice  is 
found  in  Oughton,  Burn,  &c.  I  have  never  known  them  in 
pra<^ce,  yet  I  have  he^d  it  faid,  fix>m  high  authority,  that 
th^y  may  ftill  be  adminiflered,,  not  only  to  pro^Qr^,  but 
even  to  i^vQcates— fed  quere. 
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the  original  obcs),  by  others  reprobatory  of  them^ 
but  the  conteft  can  go  no  further ;  according  to 
the  adage — In  tejiem  teji^s,  Sf  in  hos,  fed  non 
datur  ultra. 

Exceptions  (51)  ended^  injiruments  or  written 
documents  remain,  which  if  alleged  in  the  libel, 
ihould  be  produced  before  conteftatipn  of  ftiit  ; 
in  general  they  may  be  produced  at  any  time 
before,  conclufion,  or  afterwards,  if  fubfequently 
difcovered  (52)  ;  and  I  have  known  them  allowed 
to  be  produced  at  the  hearing,  though  alleged 
long  before. 

TERM  TO  PROPOUND. 

,  Publication  being  paffed,  and  the  depofitions 
^UQwn,  if  no  exceptions  to  witnefles  intervene^ 
or  if  they  have  been  difpbfed  of,  the  t^rm  to  pro-^ 
pound  all  things  follows ;.  which  mean3  a  term 
limited,  within  which  the  defendant  is  called  up- 
on, if  he  has  any  further  proof  or  defence  to  make, 
to  bring  it  forward ;  if,  then,  after  all  that  has 
paffed,  the  impugnant  has  any  further  defence 
to  make,  new  witneffes  lately  difcovered  without 

(51)  The  party  excipient^  however,  may  corroborate  his 
witnefTes  alfo.  Corroboration  cannot  aid  thofe  to  whom 
i^cific  obje£^ion$  havc^  been  put  in,  fays  Oughton,  in  a 
x)at$:  to  title  1.02. 

(S^)  They  are  ufually  alleged  with  thefe  coooomitant 
word*,  whigk  ht  prptefis  of  exhibiting  in  due  time  andfla^e^ 
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fraud  or  covin  to  introduce,  or  teal  obJeQions 
to  make  to  thofe  of  his  adverfary,  which  he  could 
not  mak^  before,  he  may  ftill  do  it ;  but  if  he 
attempts  ^ny  thing  of  this  kind  with  intentions 
of  delay^  tl^e  fa^eity  of  the  judge  will  induce 
repentance .  on  him  in  a  load  of  cofts  :  aid  if  on 
the  day  qffigncd  to  propound  all  thirigs  he  has  lio 
new  defence  or  objection  to  make,  conclufton  fol* 
lows.  ,This  term  to  propound  all  thingSj  as  Qugh" 
ton  admi^ts,  is  tlot  a  creature  of  the  ancient  law^r^ 
but  a«f  invention  a$id  ufage  of  judges  in  th^  Utter 
times^, 

CONCLUSION, 

Conclufion  alfo  Gail  admits  not  to  be  de  JUi^ 
Jiantia  jurisj  of  known  to  the  civil  law,  though 
perhaps  it  was  to  the  canon :  it  is  however  plainly 
conformable  to  good  fenfe  to  put  an  end  an4 
conclufion  to  the  fuit,  malgr6  any  litigious  per- 
verfenefs  of  the  parties ;  and  accordingly  (53)  con^ 
clu/zon  forbids  the  filing  any  further  allegations^ 
or  adducing  any  further  proofs,,  even  by  inftru- 
inents,  except  as  fax  as  leave  is  referved  to  exhibit^ 

(53)  So  f^ys  Oughton,  but  Uy  prad^ice  I  have  known 
them  conftantly,  if  records  of  courts,  fuch  as  bills  in  chan- 
cery, or  public  inftruments,  produced  at  the  hewing  upo|i 
leave  obtained ;  on  condition  fometimes  of  alleging  thenij, 
^hat  they  may  be  impugned  by  the  op^fitc  part]^. 
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them  at  the  hearing  (54)  :  and  when  conclufion 
takes  place,  the  judge  is  prayed  to  qffign  a  term 
to  hear  fentence,  and  to  inform  on  the  next  court 
day ;  on  which  clay,  or  as  foon  as  the  judge  may 
pleafe,  he  hears  the  caufe;  advocates  ftate  the 
cafe  on  both  fides,  the  depofitions  are  read,  coun- 
cil (55)  are  heard  to  evidence,  and  the  judge  is 
ready  to  proceed  to  fentence.      '  '  ' 

To  hear  this  fentence,  by  the  ancient  practice 
a  citation  iffued  to  the  unfuccefeful  party ;  but 
now,  when  he  has  once  appeared,  he  is  merely 
called,  and  fentence  paffes  in  pain  of  his  contu- 
macy.    . 


THIRD  STAGE  OF  THE  CAUSE— TO   TTS 

TERMINATION. 

SENTENCE— EXECUTION. 

Conclufion  having  paffed  on  the  day  affigned 
to  conclude,  the  promovent  praj's  a  term  to  be 

(54)  The  tedioufnefs  offuitsin  (he  ecclefiaftical  courts  is 
a  common  and  trite  topic  of  abufe.  I  fcarcely  ever  knew  any 
one  of  them,  even  the  mpft  complicated,  laft  two  years. 
How  few  equity  fuits  are  (b  foon  over  ! 

(55)  The  common  lawyers,  though  not  allqwecj  to  fign 
pleadings,  are  admitted  to  fpeak  in  thefe  courts  in  Ireland  i 
for  in  that  kingdom  the  common  lawyer  is  not  much  diftin- 
guifhed  from  the  civilian ;  multiplicity  of  bufinefs  has  no^ 
produced  diviiipn  of  labour. 
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affigned  to  hear  fentence,  and  to  inform,  viz.  on 
the  next  court-day,  on  which  day  information 
being  given  to  the  judge,  i.  e.  he  having  heard 
the  proofs  read,  and  the  ftatement  and  arguments 
of  council  or  advocates,  proceeds,  as  foon  as  he 
js  fatisfied,  to  give  fentence  (56),  which  is  offered 
to  him  in  writing  by  the  pro6lor,  figned  by  an 
advocate,  and  if  approved,  is  then  figned  by  the 
judge.  As  to  execution,  every  one  knows  that 
where  the  fentence  doth  not  execute  itfelf,  if  it 
be  difobeyed,  the  ecclefiaftical  power  is  only  that 
of  excommunication,  in  which  it  is  fupported 
and  rendered  formidable  by  the  aid  of  chancery, 
granting,  where  the  party  continues  obftinate,  the 
writrfe  exxommunicatio  capiejido :  concerning  which, 
I  fliall  only  obferve,  that  all  the  churchmen  iniift  f 
that  this  is  a  writ  ex  debito  jujiiticey  though  my  ; 
Lord  Coke  fays,  it  is  only  ex  gratia.     But  at  all    . 

(56)  The  order  then  of  rules  from  publication,  if  no 
particular  obftacle  be  interpofed,  is  thus ; 

1.  Publication  decreed. 

2.  The  judge  affigns  to  propound  all  aft«  next  court*day. 

3.  On  that  day  a,ll  a£h  being  propounded,  judge  affigns 
to  conclude^  unlefs  caufe,  next  court-day. 

4.  On  that  day  conclufion  decreed,  and  judge  affigns 
to  hear  fentence,  and  to  inform  on  next  court-day* 

5.  On  that  next  court-day,  information  and  fentence. 
Such  is  the  fcheme  of  Oughton  ;  but  in  pra£tice  in  Ireland 
there  are  three  affignations  to  hear  fentence,  in  plenary  as 
well  as  in  fummary  cauies,  as  wil|  be  feen  prefen^^  by  the 
niles  in  Maddock  v.  Lo|an« 
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cventSt    the  bifliop  s  jSgnificavit  muft  ftiew  fuffi- 
cient  caufe. 

When  it  appears  to  a  third  perfon  that  his  in- 
tereft  is  any  way  concerned  in  any  caufe,  he  may 
intervene,  proving  his  intereft.  This  he  may  do 
in  a  matrimonial  caufe  at  any  time,  but  in  general 
he  muft  proceed  in  the  fame  ftate  in  which  the 
caufe  was  when  be  intervened. 

I  ihall  only  here  add,  that  if  the  impugnant  in. 
a  criminal  caufe  has  any  countercharge  to  makt^ 
againili  the  -  promovent,  it  ought  to  be  recrimi- 
nated by  way  of  what  is  called  reconvention. 
Thus,  if  in  a  caufe  of  defamation,  the  impugnant 
}  can  retort  the  charge  of  defamation  on  the  other 
party — if  in  a  caufe  of  divorce  for  adultery,  the 
wife  denies  the  charge,  but  in  her  turn  feeks  a 
divorce  for  cruelty — fhe  reconvenes  the  promo-^ 
Tent,  and  files  what  is  called  a  reconyential  mat* 
ter  (57). 

Haviag  now  done  with  plenary  caufes  (58),  I 
am  to  proceed  to  Jhmmary^  but  as  thofe  of  a  fiim-» 

(57)  To  cortveniy  in  the  Roman  laWy  w<^  3  technical 
term)  ilgnifying  to  bring  an  a£tion. 

(58)  I  fhall  further  illuftrate  the  praSace  in  a  pleoarf 
caufe^  by.  the  adual  rules  ia  one  ftrxmgly  contefted. 

MADDOCK  V.  LOGAN, 

Citation.*— Certificate  of  the  exemition  thereof  continu^^. 
ed*.     Promovent  filed  a  libel*      Impugnant  exhibited  a* 

*  To  continue  a  certificate  of  oxcciition  is  to  give  further  time  tx>  executf 
and  certify.  Every  citation  mvQ  be  returned  in  ttiQ  tenii^ia  wlikb  it  iflutts« 
p$  the  next. 
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;m^ry  nature  in  the  confiftorial  court  are  but  few", 
I  win  treat  of  them  nnder  t\k^  head  of 

PREROGATIVE  COURT. 

In  this  court,  which  is  confined  to  teftameu- 
tary  and  adminiftration  caufes,  (except  as  matri* 
monial,  may  come  in  incidentally,  and  that  only 

juftificatory  matter.  Promovent  admitted  the  fame  as  faic 
as,  &c.  under  proteft  of  excepting.  Impugnant  prayed 
promovent's  perfonal  aufwer  to  the  articles  of  his  j«afti&;»- 
tory  master — decreed  accordingly,  Impugaant  alfo  exar 
mined  witnefles  to  his  juftificatory  raatteu,  and  they  were 
crofs^xamined. 

Then  the  promovent  put  in  an  additional  allegation,  which 
the  impugnant  contefted  negatively;  then  the  promovent 
moved  for  the  j)erfonal  anfwer  of  impugnant  to  promovent'^ 
additional  allegation, 

2ift  April,  publication  decreed. 

5th  May,  affigned  to  propound  all  things. 

9th  May,  all  a£ls  being  propouned,  judge  a{&gnedto,conr 
elude,  unlefs  caufe  next  court  day. , 

26th  May,  judge  aiBgned  to  conclude  unlefs  caufe  this 
day,  when  impugnant,  on  petition  and  affidavit,  prayed  to 
bp  admitted  a  pauper. 

1 6th  June,  that  motion  was  heard  and  the  petition  re- 
iiifed,  and  then  the  judge  aiSgned  to  conclude,  unlefs  caufe 
next  court-day. 

20th  June,  in  oppofition  to  conclufion,  impugnant 
prayed  liberty  to  allege  a  letter  and  paper-writing  affixed. 

23d  June,  impugnant  exhibited  an  additional  juftificatory 
matter,  with  two  inftruments  annexed ;  this  was  contefted 
negatively,  and  then  the  perfonal  anfwer  of  promov^t  alfo 
prder^  tP  this  ^ditional  juftificatory  matter. 
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where- there  are  bona  notabilia,  viz.  to  the  valu^ 
of  five  pounds  in  diiFereut  diocefes),  all  proceed- 
ings  are  faid  to  be  Aimmary,  as  they  arc  alfo  faid 
to  be  in  the  court  of  admiralty. 

The  drift  defcription  of  a  fummary  caafe  is  that 
in  which  it  is  not  neceflhry  to  give  in  a  libel,  but 
you  may  libel  viva  voce  at  the  a6ls,  and  pray  to 
proceed  fummarily ;  and  the  proftor  for  the  im- 
pugnant  is  to  dilTent,  and  this  infers  conteflatioa 
offuit,  ioxexprefh  conteftation  is  notneceffary; 
and  in  which  there  is  no  affignation  to  conclude^ 
nor  exprefs  conclufion.     To  part  of  this  defcrip- 
tion caufes   in  the    prerogative   may  feem    not 
ftriftly  to  anfwer,  fince  the  pleadings  are^  in  writ- 
ings and  the  depofitions  taken  down  in  writing  as 
in  the  confiftorial  court,  and  each  party  contefts 

July  4th,  perfonal  anfwer  given  in  to  the  additional 
juftificatory  matter. 

It  was  then  prayed  that  conclufion  miglit  pafs,  and  or-> 
dered,  unlefs  caufe  next  court^day, 

July  7th,  being  n^xt  court-day,  impugnant,  as  caufe 
againft  conclufion,  prayed  that  the  term  of  law  might  bQ 
affigned  to  him  for  proof  of  his  additional  juftificatory  matter. 
And  affidavits  being  read  for  the  promovent,  the  judge  refufed 
to  affign  the  term  of  law,  and  decreed  conclufion,  and 
affigned  to  hear  fentence  on  the  firft  affignation  n^xt  court- 
day.  Impugnant*s  pro£lor  diflenting  and  protefting  of 
grievance,  and  of  appealing. 

Nov.  7th,  affigned  to  hear  fentence  on  the  fecond  affig** 
nation  next  court-day, 

Nov.  loth,  affigned  to  hear  fentence  on  third  affignatio% 
arid  to  be  informed  next  court-day. 

Nov.  17th,  information  and  fentence,       x 
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in  writing  the  allegations  of  the  other,  fo  that 
great  part  of  what  has  been  faid  of  the  praftice  of 
the  confiftorial,  applies  to  this  court,  except  that 
all  the  caufes  being  teftamentary,  and  both  par- 
ties plaintiffs,  and  no  oifence  charged,  you  will 
not  hear  of  matters  defenfive,  &c,  &c.  but  as 
there  is  no  term  to  propound  or  to  conclude,  they 
are  juftly  called  fummary ;  for  after  publication 
pafTes,  inftead  of  praying  a  term  to  propound  all 
things,  the  party  prays  the  firft  affignation  to 
hear  fentence,  and  if  no  caufe  fhewn  on  that 
day,  there  is  an  implied  or  inferred  conclufion, 
and  he  prays  the  third  affignation,  and  to  in* 
form  (59)- 

(59)  CORRESPONDENT  STAGES  ACCORDING  TO  OUGHTON, 

Plenary.  Summary. 

The  day  appointed  to  propound.  i.  Afsign.  to  hear  fentence. 

The  day  afsigned  to  conclude*  z,  Afsign*  to  hear  fentence* 

Afsigned  to  hear  fentence  and  to  3.  Afsign.  to  hear  fentence  and  t» 
inform.  inform. 

CORRESPONDENT  STAGES  IN  PRACTICE. 

Plenary.  Summary. 

All  things  propounded.  i.  Afsign.  to  hear  fentence. 

.— Conclufion.  2.  Afsigned  to  hear  fentence* 

I.  Afsigned  to  hear  fentence.  3.  Afsigned  to  hear  featcnce  And  (• 
£.  Afsigned  to  hear  fentence.  inform. 

3.  Afsigned  Co  hear  fentence  and  to 
infonn. 
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APPEALS. 


An  appeal  is  either  from  a  grievance  (66),  at 
from  a  definitive  fentence  or  interlocutory  decree^ 
having  the  force  of  a  definitive  fentence. 

If  before  fentence  given,  the  judge,  in  the 
courfe  of  the  caufe,  induces  by  his  afts  any  griev- 
ance upon  either  party,  as  by  his  rejeAing  valid 
witneffes  or  proper  allegations,  it  is  caufe  of  ap- 
peal from  the  gravamen. 

If  fentence  being  palTed,  a  party  finds  himfelf 
thereby  aggrieved,  and  that  grievance  appears  oa 
the  face  of  the  proceedings,  he  brings  a  querelc 
,  of  nullities  ;  if  he  be  aggrieved  by  matter  intrinfic, 
\  he  appeals. 

The  fii-ft  kind  of  appeal,  viz*  from  a  griev- 
ance, muft  be  made  in  writing,  and  muft  fpeci- 
ally  contain  the  circumflances  of  the  grievance, 
as  if  proper  teftimony  has  been  refufed,  and  im- 
proper teftimony  admitted ;  the  names  of  the 
witneffes,  and  the  matter  or  their  evidence,   muft 

(60)  The  diftin6lion  between  the  pradice  of  the  civil  ani 
canon  laws,  and  between  the  practice  of  the  court  of  ad* 
miralty  and  that  of  ecclefiaftical  coun^^  that  by  the  f<M*mef 
no  appeal  lies^  except  from  a  definitive  fentence  or  inter- 
locutory decree,  having  the  force  of  a  definitive  fentence^ 
is  a  diftindion  univerfally  known.  An  interlocutory  has 
the  force  of  a  definitive,  when  no  other  fentence  can  be 
expefted,  e.  g.  if  a  peremptory  exception  be  allowed  in  &e 
outfet  of  the  caufe. 
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"be  fet  forth,  and  the  appeal  ihould  be  interpofed 
in  ten  days,  for  in  England  it  has  been  doubted  . 
whether  the  ftatute  34  Henry  VIII.  chap.  12-  / 
which  fpeak  of  fifteen  days,  applies  to  appeals  | 
from  grievances ;  and  in  Ireland  there  being,  as  j 

1  apprehend,    no  fuch  ftatute,    the  rule  of  the! 
civil  and  canon  law,  which  give  ten  days,  muft 
govern  (61 ). 

The  fecond  kind  of  appeals,  viz.  from  a  de- 
finitive fentence,  may  be  viva  voce  in  thfe  pre- 
fence  of  the  judge,  apud  aQa  at  the  time  of  the 
fcntence,  or  in  writing  before  a  notary  public; 
tvithin  ten  days;  or  in  England,  by  ftatute,  in 
fifteen. 

If  the  proftor  appeals  apud  aQa,  he  at  the  fame 
time  prays  apoftles,.  that  is,  fhort  letters  dimif^ 
fory,  figned  by  the  judge,  ftating  fhortly  the  cafe 

(6i)  It  was  {6  determined  by  the  delegates  about  three 
years  fince,  in  the  caufe  of  Lecky  and  Cave,  where  aii 
attempt  was  made  to  conftrue  the  law  of  Ireland  otherwife^ 
and  to  infift  that  there  was  in  that  country  no  legal  limitax^ 
tion  of  time  in  appeals. 

In  the  cafe  of  the  Rev.  Mr.  Symes,  in  the  year  1800,  it 
was  doubted,  on  an  appeal  from  a  rule  coniidered  as  a  griev- 
ance, whether  the  day  on  which  the  rule  was  made  was 
incluiive :  on  this  point  the  following  authorities  may  be 
ufeful ;  hodie  cuilibet  tribuitur  fpatium  10  dterum.  Code 
lib.  7.  tit.  62.  6.  This  Maranta  interprets  a  die  fenten- 
tiae.  10  dies  a  recitatione  fententise,  Nov.  23d.  cap.  i. 
intra.  10  dies  ex  quo  fit  gravamen,  decretalium  11.  Biduum 
vel  triduum  ex  die  fencentias  htx  computandum.    Decreti 

2  pars.  Caufa  2.  Dif.  6. 
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and  the  feotence,  and  in  the  room  of  apoiile# 
declaring  that  he  will  tranfmit  all  the  proceed^ 
ings. 

If  the  party  or  his  prodor  doth  not  appeal 
apud  actay  he  may,  diflenting  at  the  time  of  the 
fentence  afterwards,  appeal  in  fcriptU- {6^)  with- 
in ten  days  in  Irelan<:l,  and  fifteen  in  England, 
by  going  before  a  notary,  who  draws  up  an  in- 
ftrument  of  appeal,  containing  a  fliort  account  of 
the  nature  of  the  caule  or  the  fentence,  figns  j^ 
before  witneffes,  and  puts  his  feal  to  it,  and  thus 
it  becomes  authentic.  ^ 

At  the  time  when  apoftles  are  prayed,  and 
granted,  a  time  is  appohited  within  which  the 
party  is  to  retrocertify  to  the  judge  a  quo  what 
ftep  he  has  taken,  who  otherwife  will  proceed  to 
execute  his  fentence.     The  apoftles  when  granted 

(62)  It  is  incumbent  on  the  proflor  to  appeal  m  one  of 
thefc  ways,  unlefs  otherwife  dire£ked  by  his  client,  for  if  he 
omits  to  appeal  from  a  definitive,  and  any  damage  thence 
enfues,  he  rs  liable  to  an  a£tion  to  be  brought  by  his  client. 

Appealing  apud  aSa  may  fometimes  be  very  neccflary, 
as  for  inftance,  to  prevent  a  perfon  who  has  got  adminiif- 
tration  by  fentence  from  inftantly  intermeddling  with  the 
clFe£ls ;  at  other  times  it  may  be  expedient  not  to  appeal 
apud  adla,.  as  if  it  apprehended  that  the  judge  will  aifign 
too  Ihort  a  time  to  retrocertify.     See  Oughton,  tit,  294. 

For  the  advantage  of  appealing  in  writing  in  fcnpfir 
from  an  interlocutory  having  the  force  of  a  definitive  fen-« 
tence^  fee  Oughton,  title  295. 
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(^S)y  (\f  it  be  8ln  appeal  froin  a  metropolitical  or 
from  the  prerogative  court),  are  carried  to  the 
lord  chatKiellor's  feGretary,  and  upon  tli^  back 
of  them  the  chancellor  names  commiffion^rs,  or 
judges  delegates,  and'  the  commiifion  being 
made  out,  two  of  theiti  at  lead  mtift  accept  it, , 
which  they  havttig  done,  iflue  an  inhiUtion  to 
the  judge  below  to  flop  all  further  proceedings^ 
and  a  numitkn  to  tranfmit  all  the  pail  proceed- 
ings, iind  this  ttanfmifs  ferves  in  the  room  of 
further,  apoftles. 

If  the  appeal  be  firom  a  diocelan  to  a  metro* 
political  Court,  the  apoflles  are  in  the  fame  man- 
ner carried  to  the  archbtfhop's  vicars  geneml» 
who  then  iflues  an  inhibitum  and  monition^  ap^i 
has  the  tranfini/i  made  to  him  in  like  form  as 
m  the  cafe  befoire  meittioned.  This  monitioift 
according  to  Oughton,  tit.  SI 9.  may  be  prayed 
at  any  time  before  the  term  probatory  affigned. 

If  the  appeal  be  from  a  grievance,  and  it  b^i 
proved  to  ^e  laiii^ad;ion  of  the  delegates,  or 
admitted  by  the  party  appellate,  the  caufe  is  tei* 
tained  above,  and  the  delegates  go  on  to  hear 
the  whole  merits  (64)- 

(63)  See  (edond  volume^,  Admiralty  Pra£lice,  p.  438  ^ 
note  53. 

(64)  But  why  in  common  reafbn,  fhould  not  the  appellate 
have  a  power^  if  he  chufes,  though  it  be  determined  malf 
appiltatum  to  setaia  the  caufe  above  i  thcf  appellant  cannot 

VOL.  £•  m  K 
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The  caufe  muft  be  profecatcd  wilhiri  a  ceitahi 
term,  L  e.  the  appeal  proceeded  on,  and  this 
term  is  two  fold,  terminus  jurisy  and  tcrmmus 
hominis ;  the  latter  fignifying  the  Ihnit  of  time 
within  which  the  judge  has  bound  the  parly  ta 
proceed  on  pain  of  his  otherwiCb  executing  his 
Sentence ;  the  other  the  boundary  afligned  by  the 
law  in  cafe  none  be  affigned  by  the  jui)ge,  which 
is  one  year,  called  primum  faiak,  becaufe  under 
fpccial  circumilances  a  fecond  year  may  xvux 
caHed  fccundum  fatalc  (65). 

The  appeal  proceeding,  an  appellatory  Itbel  is 
exhibited,  this  is  contefied  or  anfwered  by  the 
oppoiite  party,  the  depofitions  are  read  from  the 
tranfmifs  in  which  all  the  proceedings  below .  are- 

bbje£l  (for  the  reafon  above)  to  the  juiix  ifppellatiwsj 
why  fliould  die  perfon  appealed  be  obliged  to  coofefs  a 
grievance  and  pay  cofts  in  order  to  retain  the  caufe  above, 
if  he  wifhes  {o  to  do  ?  it  appears  to  me  that  the  cafe,  of 
Williams  v.  Lady  B.  Osborne,  in  Strange's  Reports,  proVes 
that  he  can.  The  court  of  appeal  there,  finding  that  the 
appeal  which  was  from  a  collateral  matter  after  leiitence  waft 
merely  for  delay,  though  they  decreed  male  appellatum,  re- 
tained the  caufe  above  ad  injlantum  partis  appellate,  & 
Confett,  part  5.  Sec.  i.  page  242.  fpeaks  of  the  party  ap- 
pellate not  confeffing  the  grievance,  but  having  a  mind  t6 
avoid  fuit  and  future  charges,  and  therefore  confenting  to 
the  judge  of  the  appeal,  and  agreeing  to  proceed  in  the 
principal  bufinefs. 

(65)  See  fecond  volume,  p«  440,  Admiralty  PraAice, 
noteSS* 
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made  Up  in  the  form  pf  a.bookj  adv&c^tes  are. 
heard^  and  the  delegates  proceed  to  pronounce: 
fentence  (66),  and  according  to  their  judgment, 
decree  bene  or  male  appellatum ;  and  in  the  latter 
cafe,  approving  of  the  fentence  of  the  judge  be- 
low fend  back  tile  whole  caufe  to  him  with  all 
its  incidents,  to  be  by  him  carried  into  execution ; 
or  they  maV)  if  they  pleafe,  though  they  remit 
the  caufe,  retain  the  taxation  and  enforce  pay- 
ment of  the  colls  (67). 

It  remains  to  be  obfervedj  that  the  proceed- 
ings in  caufes  of  appeal  from  grievances  are 
fimilar  (68)  to  thofe  in  appeals* from  definitive 
fentence,  as  to  conteftation  of  fuit,  conclufion^ 
and  other  judiciary  and  ordinary  afts;  and  if  the 
principal  or  original  caufe  be  plenary  or  fummary, 
fo  will  alfo  be  the  caufe  of  appeal,  fave  only  that 
all  the  proceedings  before  the  court  of  delegates 
are  fummary- 

There  is  however  one  temarkable  exception  to 
this  fimilarity  of  proceedings  in  appeal  from  gra- 

(66)  In  omnibus  eft  pettfndufn  &  per  judiccm  deccr- 
xxendum,  ut  in  datione  libelli  in  prima  inftantia*  Oughton^ 
tit.  1 2. 

(67)  Appeals  proceed  in  like  manner  frdm  criminal  caufes, 
whether  of  the  mere  ojfcey  or  ojice  promoted  hj  the  proStor 
of  the  office  i  or  whether  voluntarily  promoted  by  a  perfott 
C^ninterefted,  or  ^x  inftantia  partis  by  the  party  injured^ 

(68)  See  Oughton,  title  285. 
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'lamina  tttid  from  definitive  fentence,  which  is  that 
ini  the  fonnet  the  party  is  not  allowed  non  allegata 
allegarcj  Sg  ndn  probata  probare. 

This  rule  is  the  very  converfc  of  that  followed 
on  appeals  to  the  houfe  of  lords  (69)  and  Mr. 
Juftice.  Blaickftone  has  obferved  that  it  is  a  praftice 
unknown  to  o«r  law  (though  conftantly  followed 
in  the  fpiritual  courts)  when  a  fuperior  court 
is  reviewing  the  fentence  of  an  inferior,  to  exa- 
mine the  juftice  of  the  former  decree  by  evidence 
never  produced  below  (JO). 

This  remarkable  rule  that  in  appeals  from 
definitive  fentente  either  party  may,  rwn  alUgata 
aikgare,  <§^  nan  piohata  probdre^  is  found  in  (71) 
the  Code,  lib.  7>  tit.  63.  4,  and  in  the  Cle- 
mfeiitlHesi  lib.  2,  tit  8.  ch.  2  :  it  is  in  both  places 
reftrainedj  to  new  articles,  wt?i  artickli  e.v  Teteri-- 
tebus  pendentesi  Sg  e.v  illis  erientesj  ^  ad  caufum 

(69)  See  Brown's  Cafes  in  Parliament^  Vol.  I.  p.  70. 

(70)  3  Blackftoh^'s  C<ttlimeiifaries,  p.  455.  Yet  in  the 
cafe  of  Rochfort  v.  Nugent,  i  Brown's  Cafe  in  Parliament, 
p«  590.  The  houfe  of  lords  feems  not  to  have  ftri&ly 
followed  their  rule :  a  common  recovery  having  been  there 
proved  in  the  court  belowy  the  party  was  allowed  to  pro- 
duce and  prove  before  the  court  of  appeal  a  deed  to  leail 
the  ufes,  not  mentioned  below.  On  a  bill  of  review  in 
chancery^  evidence  newly  difcovdred,  i$  produced. 

(71)  See  alio  Gail,  lib.  I.  Obferv.  128,  .  Maranta,  pars 
6.  De  Appellat.  Baldus  in  7m.  Codis,  Mafcardus;  Fa- 
rinacius  p.  16^.  and  596. 
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pertinentes.  On  the  fame  article  exhibited  be- 
low to  which  >  proof  was  adduced  or  their  diredl 
contraries,  no  new  cvideqc^  caij  be  produced; 
but  on  thofe  exhibited  below,  but  not  proved, 
there  roay :  and  fo  to  new  artides ;  which  may 
be  exhibited,  if  they  are  not  upon  perfeftly  new 
matter,  arife  from  the  former  and  fpring  out  of 
them,  and  are  related  to  the  caufe. 

The  ri^le  pf  mn  allegata  allegandi,  uon  prohatq. 
pr&ba/i(lif  hjith  ajrfo  this  tack  to  it,  mgdo  mn  objief 
piibjimiio  iefiiifm.  Hvs  v^tw  aJlega^tioo  or  .proof 
:therefore  muft  be  iomelbing  which  iboujid  not 
^fugge/ied  or  occafioned  by  the  evidence  already 
published,  tliough  it  fliouy  ^Jpring  out  of  the 
pleadings  below.  Yet  what  room  for  controverfy  ' 
is  here?  Deeds  and  written  inl^ruments  are  ufu- 
ally  admitted,  but  may  nqt  ,a  p^rty  have  been 
prompte<l  to  forgery  ai$  well  as  periury,  l>y  feeing 
thq  ftr^ngth  ;0r  ,wejikp€;fs  !(^lm  fO.ww  ror  hi^  adv^r- 
faries  oaufe  below.  The  caaieicr  (-72)  will  judge  i>y 
the  examples  in  th*  note,  how  for  the  civilian* 
•have  elucidated  this  rule, 

(^2)  The  civili^n^  have  thus  illuftrated  this  rule  by 
examples,  to  (hew  that  the  Juhf^Q  of  the  ii^it  <:a(inot  be 
changed;  they,  fay  qui  petit  bpvemy  in  appelj^tione  equum 
pctere  npn  pqteft ;  in  like  manner  I  conceive  the  ground 
and  foundatioii  of  the  ai5);ion  cpuld  not  be  changed  :  he  lyl^o 
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CRIMINAL  CASES: 

The  proceedings  in  thefe  are,  as  we  have  feen 
them  to  be  in  the  canon  law,  ty  mquijition  or 
ifiquiry^  accufation^  and  denunciation.  In  th^ 
firft  mode,  in  which  the  bifliop  or  his  official  pro- 

relied  on  a  written  will,  could  not  afterwards  reff  on  a  deed, 
nor  on  a  nuncupative  will.  But  I  have  known  a'  deed 
produced  ahsve^  to  corroborate  a  will  alleged  btlow^  by 
Shewing' that  the  teftator  bad  always  entertained  .bountiful 
intentions  to  the  devifee. 

Baldus=  <:ommenting  in  cum  codicis  de  appelL  iUuftrates 
this  rul^.  Payment,  fays,  he,; or  a  releafe  flnce  the  de- 
cree, is  a  novum  capitulum,  quod  oritur  ex  vetcribis, 
and  therefore  may  be  allowed  on  appeal;  but  if  an  ac- 
tion v^ere  brought  for  a  thing  againft  the  vendor,  and  he 
pleads  that  he  never  fold,  he  (hall  not  on  appeal  fay  that  h& 
never  was  paid  and  therefore  refufes  to  deliver  that  thing, 
for  this  is  a  capitulum  omnino  novum.  So  a  plea  of  a  pad 
de  non  petendo  put  in  belov^ ;  defendant  (hall  not  be  allowed 
to  go  on  prefcription  above.     So  objection  to  the  perfon  qf 

the  fuitor  not  made  below,  plea  of  bonnitus  cannot  be  made 
tibove. 

But  if  plaintiff  below  has  proved  a  right  of  property,  he 
may  above  prove  a  right  of  pofleiEon. 

Si  filius  obtinuit  in  aditione  hxreditatis,  &  in  appelle, 
ireus  vult  probare  eum  repudiaffe,  novum  eft  capitulum,  ex 
veteribus  non  pendens ;  aftor  in  prima  caufa  non  probavlf 
dc  jure  accrefcendi,  in  appellatione  poteft. 

AiSlor  in  publiciana  non  probavit  titulum,  poteft  iq  a^ 
pellatione,  quia  Publicianae  conjun£tuix)t 
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ceeds  from  the  mere  office  (73),  induced  by  public 
fame  or  the  relation  of  creditable  perlbns  to  in- 
quire into  the  innocence  or  criminality  of  per- 
fons  within  his  jurifdiftion,  the  party  appearing, 
has  articles  exhibited  to  him,  which  (fays  Ough- 
ton)  he  is  bound  to  anfwer  upon  oath,  not  to  crU 
minate  himfelf  but  fo  far  as  relates  to  the  fame 
and  the  Judge's  jurifdiftion  ;  and  as  if  he  refufeii 
to  appear  he  may  be  excommunicated,  fo'  if  he 
refufes  to  anfwer  after  being  thrice  admoniilied^ 
he  is  to  be  pronounced  contumacious'  and  the 
articles,  taken  for  confeiTed,  and  then  Oughton 
goes  on  to  fay  that  if  he  does  corifefs  the  fame 
he  is  obliged  to  anfwer  to  criminous  pofitions,  that 
is,  he  is  obliged. to  criminate  himfelf  (74). 

(73f)  But  though  he  may  exhibit  articles  from  the  mere 
office,  he  generally  appoints  one  of  the  prodors  to  be  the 
fTQ&ox  or  promoter  of  office,  and  appeals  in  caufes  of  cor<* 
region  confider  tha.t  proflor  as  the  promovent,  and  the 
Judge,  This  proftor  is  called  a  nec^Jf'arj  promoter^  and 
therefore  the  proceedings  are  ikWlfummaryi^ 

^74)  How  to  reconcile  thefe  contradi(5iions  I  confefs  I 
do  not  know,  efpecially  as  the  note  refers  us  to  the  EngUfh 
ftatute  13  Ch.  11.  c,  la,  as  in  the  cafe  of  Goulfon  and 
Wainwright,  i  Sid.  374,  it  was  determined  that  if  articiefi 
ex  officio  are  exhibited  in  the  fpiritual  court  for  matters  cri<«  < 
minaJ,  the  party  may  plead  that  b^  is  not  bound  to  anfwer, 
and  may  have  a  prohibition  \  but  in  a  mere  civil  fuit  he  is 
bound  to  put  in  a  perfonal  anfwer.  No  z&  fimilar  to  the 
above-mentioned  ftatute  of  Charles  has  pafled  in  Ireland  ^ 
it  may  be  a  quere,  whether  it  be  not  virtually  aboliih<id  in 

\ 
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If  he  denies  the  fame,  or  admitSi  it  but  deui^ 
the  fa6);,  witneffes  are  to  be  examined  and  proofs 
produced  as  in    other  ordinary  caufes,  and    the 
proceedings  in  all  fuch  caufe^  of  corre6lioa  e:» 
tn^ro  i^cio  or  of  the  office  ne^jffariljf  promoted  are 
fuminary ;  and  if  thp  impugnant  doth  not  appear, 
the  witneffes   being  examined  and  their  fayiirgs 
publifhed,    definitive  fentence  may  be  paflpd    ii| 
his  abfence,  he  hayiugp  firft  been  cited  d^  nm>o  tQ 
hear  fuph  fentence.     If  the  impugnant  appears 
he  may  except  againil  the  adverfaries  witnefles, 
and  reprobate  their  fayings,  and  before  publica** 
tion  jpropofp  any  defenfive  matter  in  his  favour. 

The  wjtneffes  muft  fhew  the  grounds  of  fufr 
picion,  and  with  whom  and  upon .  what  founda- 
tion the  fame  refted,  which  if  it  fi4)pears  to  have 
^.rifen  from  folly  or  malignity,  it  is  frivolous  and 
falfe  rumour  and  not  public  fame;  md  the  itlw 
pugfi9.nt,  fays  Oughtpn,  is  p(A  bound  to  anfwef 
iuch  criminous  pofitions,  nor  to  accufe  himfelf 
of  tliem.  If  the  crime  be  proved,  the  judge 
proceeds  tq  conclufion  as  in  oth^rfummary  caufes, 

Ireland,  but  ^t  the  laft  yifitation  in  the  college  of  Dublin, 
{t  was  afiert^d  that  it  remained  in  full  force.     If  fo,  furely 

fome  law  ought  to  be  introduced  tq  :^boliih  it,  and  put  us  on 
footing  with  ourTifter  kingdom. 

The  a<^  of  6  Qeo.  I.  in  Ireland,  ch.  6.  ordains  th?^t  no 
citation  ex  merp  oBicip  fhall  ifTue  unlefs  the  c^ime  ,i$ 
charged  to  have  been  conjmitted  within  two  yc^rs  before. 
.\|ri}is  ^A  ipeajf^  pf  the\)ftth  of  purgatiqn  as  ftill  in  force.  • 
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and  palTes  a  deftaitive  fenilClice  according  to  the 
nature  oi*  the  Qiime^  .  with  cofts  againfl,  the  cri-  * 
minal  perfon ;  and  though  it  be  not  proved,  if  v6^  |  I 
hement  pTefttsn|>tio!n$^  a^d  circun^ncea  t>f  great 
fuQuciqn  offer  tbei^elv^,  oanonical  purgatskm^ 
fays  Oiightoa,  m^y  J>e  ii^qidi^ed  from  the  party, 
in  which  if  he  fails,  p(^ic  penitoce  may  be  im- 
pofed  on  hixn^  and  in  fame  ica&a  he  may.  be  ex^ 

fbommunicate4«    i        :  ^^ 

Accufatiom  or  f^iit^  ff Om .  the  office  vahmtmihf 
promoted  are  plenary  ;  they  admit  of  replications, 
duplications,  iScc.  but  the  accufer  is  liafate  to 
ample  cofts  if  be  accufts  without  reaibn  ^7S). 

Denunciatiom  0£  pneJentmeAts  hy  cinirnh^wir^ 
dents  and  fidefmen  are  fo  entirely  out  of  ufi, 
from  the  danger  to  whioh  fuch  prefentera  utere 
liable  from  the  juft  a&ioni^  >that  •might  he  brodgbt 
againft  them,  and  in  Iri^id  J^y  ithe  fpedal  ^pto* 
vifions  of  the  ad  6*  Geo^  I.  ch^.  6.  that  th^ 
need  here  only  be  mentioned. 

This  acl  provides  that  w/i//i^afy  jftromofer^ 'and 
pre/hiters  of  offences  ihall  be  examiined  :on '  oaA 
before  the  citatioa  iflues,  and  the  rexaminatioa 
reduced  to  writing,  and  the  promoter  failing  in 
proof,  condemned  in  double  cofis^  but  this  not 

(75)  It  appears  tp  me,  that  the  fpirit  of  the  civil  law  was 
exadljr  fimilar  to  ours  as  to  criminal  pleadings,  that  after 
^U  conceptions  were  over-ruled,  the  litis  conteftati^^  or  pletui^ 
}ng  the  gerural  ijfue^  was  ftill  open  to  the  prifoner. 
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and  of  DatmhoLider,  and  the  clear. difquifitioiis  on 
the  iubje^l  in  the  >  Speculum  Duraodr.  I  ih^Il 
(umciude  with  the  fober^  charitable,  and  mode- 
rate advice  of  Otighixin  to  the  promoters  of  cri- 
sninal  fwit«,  wlucfa  howcwr  prnnful^  arc  too  ofttu 
neceffary.  'Let  them  examine  well,  whether  their 
charges  are  grounded  on  ^ood  evidence  or  vehe- 
toient  prefumptiQn$,::ahdrwbethcri  public  fame 
however  general  aiid(|)rOTtlcht  trm  anwMig  good 
and  grave  nien  titfigiildte.iin  trtitb  or  in  private 
malice  and  idle  rumour,  leaft  otherwife  they  fub- 
Jefl:  tjbpin£^\y3Sjto  foi)t8:bf>jlv,j,n.lihe  temporal  and 
fpiritual  )C0iurta^  audita  the  tdififeifiiig  reflexion  of 
liaviiig  i»jnn8tfkl>e  iimocdiit.. 
'  *.  -'I1)efe'k:i4i«tit>hjf  aJIHs  now  ic^  ^qififite  fmce  the 
ftatutes  have  cili'bi^d^diefe  pmfetutions,  and  added 
^  the  m69ieraTrofT  "of  tftd  times,'  confined  within 

f  •      '  ' 

proper  a^ct  falritarv  limits/ 
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PURTHER    CASES    ILLUSTRATIVE    OF    THE 

PRECEDING  WORK. 

MANUMISSION. 

Keane  v.  Boycott^  A.  D.  1745. 
2  Hen.  BJackftone's  Rep.  511. 

Question  ftarted  in  this  cafe,  whether  a  maftcr  in 
'the  Weft  Indies  entering  into  a  contraS  with  a  flave  does 
not  manumit  him  ?  the  affirmative  favoured  by  L.  Ch.  J. 
lyre,  condemned  by  the  reporter,  who  infifts  that  a  flave 
cannot  be  manumitted  by  implication*. 

MARRIAGE. 

r 

Ilderton  &  Ilderton,  A.  D.  1793. 
2  H.  BL  145. 
A  marriage  in  Scotland  between  j)erfons  who  ip  not  go 
thither  for  the  purpofe  of  evading  the  laws  of  En^an^^  will 
entitle  the  woman  to  a  dower  in  England. 

DONATIO  MORTIS  CAUSA. 

Hill  ^.  Chapman. 
2  Brown,  612. 
Gtft  of  bank  notes  in  a  paper,  accompanied  with  deco- 
rations, though  not  in  extremis^  a  good  donatio  mortis  csLVdk. 

•  The  author  4iid.h(^e  that,  b«forii  the  publication  of  this  fecomt  ^diCion, 
«he  ngble  and  pious  efforts  of  Mr*  Wilberforce  in  tbe  ftnate^  and  Mr. 
QilboToe  in  the  clofet,  aided  by  the  wiflxes  of  all  good  men^  would  have 
put  an  end  to  the  horrid  crimes  of  the  flave  trade.  Alasj  he  hail  /rnd  to 
fee  it  acquire  frelh  rigour,  tod  triumphant  pretcncet  to  juilificatioft  bf»tb  in 
#i|ll^Bd  aad  Fraace. 
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N.  B.  this  contradi^  the  oiafter  of  the  rolls,  Millar  and 
Millar,  3  P.  Wms. 

.    COLLEGES*-     -    ^ 

Benflj  V.  Bifliq>  of  Ely. 

2  Strange,  913. 
Court  faid  it  was  a  queftion  they  would  ^ot  determine, 
ivhether  when  the  crown  has  given  ftatutes  and  appointed  a 
vifitor,  the  fucceflbr  can  any  way  alter  or  annul  the  former 
ftatutes :  the  pra£lice  indeed  has  been  otherwife,  but  it  has 
never  been  determined  to  be  good. 

Attorney  Genieral  v.  S^hent. 
I  Atkyns,  360. 
Queftion  made  in  chancery  whether  fellow  of  a  col^ 
lege  has  a  right  to  let  his  chambers  i  court  refidcd  to  de« 
termine, .  and  faid  it  ought  rather  to  be  determined  by  the 
rifttor ;  the  queftion  was  on  Dr.  Radclifte's.  fellowfiiips  i 
faid  they  fuppofed  he  had  not  left  his  fellows  under  greater 
reftridions  than  thofe  of  other  colleges  are  liable  to. 

Ex  parte  Wrangham,  A.  D.  1795. 
2  Vefcy,  Jun.  609. 
Petition  by  Wrangham  to  the  Lord  Chancellor,  as  vi- 
fitor of  Trinity-Hally  Cambridge,  (there  being  no  heir  of 
the  fomider)  to  declare  the  eledion  of  a  fellow  void,  and  to 
order  the  petitioner  to  be  admitted,  the  court  of  king*s 
bench  having  in  a  fimiiar  cafe  declined  jurifdidion;  the 
ftatutes  run  thus  :  <<  Quod  im  loco-  focii  fubrogetur  fcholaria 
^^  idoneus  moribus  &  ingenio  qui  per  tres  annos  continuos 
^^  ad  minus  jura  canonica  aut  civilia  audivit  in  univerfitate 
^^  aliqua, approbate :"  with  ibme  exceptions  not  here  m^ 
terial. 

.  Petitioner  infifted  that  he  anfwered  this  deferqition, 
and-yet  a  member  of  another  college  was  elefted.  The 
,cie(^ors  defence  was  in  general  terms^   that  Wrangham 

*  See  Prynne's  work  on  t&e  4th  luft,  xs  a  repofitory  of  kiMnvMff^jpi* 

lativt  to  colleges. 
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iiraS  ndt  ill  their  opinion  a  fit  and  proper  pjerfdn  to  bef  elected 
:tnto  the  vacant  fellowfliip.  Lord  chancellor  decided 
agairift  the  petition ;  he  was  of  opiniori  that  the  word  mores 
has  not  onljr  th6  more  reftrained  fenfe  of  morals^  but  alfo 
the  more  eitcended  one  of  manners^  and  that  ii  difimilitudi 
tncrum^  jarridg  tempers,  difcordant  difpofitionts  might  mar 
th^  piirpofes  of  fuch  inftitutions ;  and  that  of  th^  difpofltiony 
l»  Well  as  learning  and  manners,  the  fociety  were  to  judge; 
Hot  arbitrarily  or  whimiically,  but  by  found  difcretioh,  and 
"tipon  due' confideration  of  the  ftatutes. 

^ere^  Though  I  do  not  mean  in  the  leaft  to  difpute 
the  authority  of  the  determination  of  that  high  court  in  the 
-above  inftahce^  to  What  dangerous  latitude  might  it  lead  if 
JU  underftood :  I  (hould  wifb  therefore  that  every  academic 
^&l\i^  read  the^afe  at  large,  and  not  truft  to  any  abridge- 

tnentofit. 

Wyme  «•  Bampton. 

3  Atkyns,  473, 
.  The  dean  and  canons  of  Sarum  on  renewing  leafes  were 
accuAomed  tQ  take^  fines,  and  if  any  of  the  canonrys  were 
vacant,  to  divide  them  among  the  exifting  members.  A 
^ranon,  wHo  came  in  after  a  leafe  renewed  during  a  vacancy^ 
fded  fo^  his  ihare  in  chancery,  and  recovered. 


PROTEST  OF  CERTAIN  LORDS 

AGAIKTST    COMMITTINd    THE    PROTESTANt   DISSBlt^i 

TERS  BILL,   MAY    3,    I782. 

Referred  to  in  the  Chapters  on  Marriagi  above* 

\ 

Itodie  fecunda  vice  leSlq  tftbdla^  entitled,  ah  kSt  for  tht 
Relief  of  Proteftant  Diflenters,  in  certain  matters  therein 
contained. 

It  was  refolded  in  the  affirmative,  tbat  the  Aid  bill  be 
coaimitted. 
rohi  I.  h  U 
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biffentintiy 
Firfty  Becaufe  it  is  apprehended  that  diis  bill  profeffin^ 
to  allow  proteftant  diflenting  teachers  to  celebrate  marriages 
between  proteftant  diflS^ters,  may  encourage  almoft  eireffy 
{pecies  of  dandeftine  and  improvident  marriages,  not  only 
between  proteftant  difienttrs  of  all  denominations)  but  be- 
tween proteftants  and  the  eftaUiflied  church :  for  it  is  ap» 
prehended,  that  neither  bj  this  bill,  nor  by  any  otber  law  mom 
fai  being,  can  it  be  afcertatned  whether  the  parties  be  or  be 
not  proteftant  diilenters,  fo  that  any  man  and  woman  whft 
may  have  gone  once  or  twice  to  a  meedng-boufe,  or  to 
hear  ft  field  preacher,  and  calling  themfdres  proteftant  diil 
lenters^  may  be  married  under  the  landion  of  this  bill  by  a 
proteftant  diflenting  teacher,  whether  he  be  a  preftiytcriaii 
teacher,  an  independent  teacher,  an  anafaaptift  teacher^  a 
moravian  teacher,  or  any  other  proteftant  diflenting  teadicr 
whatfoever.  Nay,  it  is  apprehended,  that  a  degraded 
popifli  prieft,  a  degraded  clergymab  of  the  eftaUiflied 
church,  and  by  the  6th  George  I.  chap.  5.  fee.  8.  any  man 
whatfoever  pretending  to  holy  orders,  and  taking  the 
and  fubfcribing  the  declaration  therein  prefcribed,  has 
this  bill  a  right  to  folemnize  marriages ;  and  therefore  die 
loweft  and  moft  profligate  men  in  the  ftate  may  inftantly 
qualify  themfelves  for  that  purpofe. 

Secondly,  Becaufe  it  is  apprehended  that  fuch  marriage 
may  not  only  be  celebrated  by  all  fuch  peribns,  but  that  as 
this  bill  makes  marriages  fo  celebrated  good  and  valid  to  all 
intents  and  purpofes  whatfoever,  thofe  marriages  are  ib  fiur 
privileged,  that  there  can  be  no  divorce  a  vinculo^  for  pre- 
contrad,  conCinguinity,  or  impotence }  for  this  bill  gives  to 
fuch  marriages  all  the  right  and  benefits  of  thofe  celebrated 
by  the  clergy  of  the  efbbliflied  church,  but  does  not  fubjeft 
them  to  the  fame  obje&ion. 

Thirdly,  Becaufe  it  is  apprehended  that  under  this  bill 
marriages  may  be  celebrated  by  all  proteftant  diflenting 
rtcachers  with  ab/olutc  impunity  to  themfelves,  betwees^ 
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parties  witbin  ibi  protiibited  degrees  o^  kindred^  tritfaout 
publication  of  banns,  without  licence,  in  a  private  place  at 
any  hour  of  the  night,  without  witneftes,' without  regiftering 
fuck  marriagtn^  between  minoi's^  and  without  the  confent 
cf  parents,  guardians^  or  of  the  lord  chiincellbr,'  though 
fuch  tranfgreffions  woiild  fubje&  a  clergyman  of  the  efta<-' 
bliihed  church  to  deprivation  if  beneficed,  and  to  degradation 
if  not  beneficed,  and  in  the  cafe  of  a  popilh  prieit  would,  be 
felony  without  benefit  of  clergy,  and  by  making  fuch  mar- 
riages heretofore  had  good  and  valid,  legs^t  heirs  may  be 
robbed  of  their  inheritance  by  this  ex  po/ifa^o  law. 

Fourthly^  Becaufe  this  bill  makes  valid  to  all  intents  and 
purpofes  whatfoever,  all  matrimonial  contra^  heretofore; 
entered  into  between  proteftant  diflfenten,  and  folemnized 
by  proteftant  difienting  teachers^  whether  fuch  matrioionial . 
contraAs  were  confummated  or  net,  from  whence  it  is  ap-» 
iMfehendd^  that  fuch  contracts,  not  confummated,  will,  by 
this  ex  p9fi  fa£fo  law,  be  of  force  to  make  void  fubfequent 
marriages  confummated,  and  to  fubjed  women  wKo  are  novr 
lawful  wives  to  be  divorced,  and  their  children  to  be  baC« 
tudized,  although  by  the  33d  Henry  VIII.  chap.  6.  and  the 
I2th  Geo.  I.  chap.  3.  no  contrafl  of  marriage,  celebrated 
even  by  a  clergyman  of  the  eftabliihed  thurch  but  not  coiw 
fummated,  ihall  make  void  a  fubfequent  marriage  which 
was  conliimmated.  ^ 

N 

Fifthly,  Becaufe  this  bill,  by  vefting  generally  in  prd- 
teftant  difienting  teachers  withotit  diftindion  an  iinregtdatedi 
power  of  celebrating  marriages,  expofes  diflenters  ttitax-^ 
felves  .and  their  children  to  all  the  evil  confequences  at« 
tendant  upon  clandeftine  and  improvident  nuirriages  equally 
with  members  of  the  eftalbliflied  church. 

And  of  the  numberlefs  fd£ts  of  proteft^t  diflenters  00 
one  denomination  of  them  is  girded  by  this  bill  againfi 
dandeftine  sbd  improvident  mairriages  to  be  celebrated  be^ 
tWeen  perfons  of  their  perfuafioll  by  diHtttiM  tochers  ef 
any  other  dtoominatioa  whatfi>etcn 
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Sixthly,  Bccaufc  it  was  admitted  in  debate,  that  tHis  bill 
js  extremely  defeftivc;  yet  it  was  argued  that  it  ought  to 
be  paflfed,  becaufe  it  may  be  hereafter  amended,  ah  argu- 
ment which  it  is  conceiifed  would  rather  juftif^  the  rejeSion 
if  a  bad  bill,  to  which  this  branch  of  the  legiflature  is  fully 
competent,  than  fupport  the  pafling  of  fuch  a  bill,  with  a 
view  to  a  future  amendment  of  it,  which  cannot  be  obtained 
but  by  the  concurrent  agreement  of  all  branches  of  the 
legiflature ;  for  this  argument  would  juftify  the  commiffion 
of  an  aftual  evil,  which  might  be  avoided,  in  order  toapply 
a  future  remedy  that  poffibly  might  never  be  obtained; 

Seventhly,  Becaufe  thofe  who  oppofed  this  bill  did  re- 
peatedly declare  thfemfelves  willing  to  vote  for  another 
bill,  rendering  all  matrimonial  contrails  of  itiarriages 
heretofore  entered  into  between  proteftant  diflfenters^  and 
celebrated  by  proteftant  diffenting  minifters  or  teafchers,  as 
good  and  valid  to  all  intents  and  purpofes,  as  fuch  cohtraftf 
of  marriages  would  have  been  if  celebrated  by  the  clergy 
of  the  eftabliihed  church;  and  alfo  rendering  all  itiatrimo- 
hial  contraSs  or  marriages  hereafter  to  be  entered  intp 
between  proteftant  diflenters,  and  celebrated  by  proteftant 
diffenting  minifters  or  teachers,  of  their  refpeftiye  own  con- 
gregations, under  proper  regulations,  as  good  and  valid  to  all 
intents  and  purpofes,  as  fuch  cdntra£is  or  marriages  would 
be,  if  celebrated  by  the  clergy  of  the  eftabliflied  church. 

Richard,  Armagh,  Charles^  Caftiel> 

Belmore,  BeUaipont, 

Shannon,  Ennifkilkn,^  . 

Trafton,  Jame?,  Raphoe,   . 

R.  Dublin,  '  Carlo w, 

Henry,  Meath,  James,  Downe  and  Connor, 

\Villiam,  Waterfbrd,  Antrim, 

Clanwiiliam,  Richard,  Clbyne, 

Milltown,  J.  D.  Leighlin  and  Feras, 

Ifaac,  Cork'and  Rofs,  Charles,  Kildare, 

Walter,  Clonfert,  Charles,  Elphin, 
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AH  referred  to  in  Chapter  6thy  Book  \. 

Anno  regni  tricejimo  quinto 
Georgii  HI.  Regis  Chap.  23*. 

An  a£t  to  explain  and  amend  an  ad  paiTed  in  the  tent^'^ 
and  eleventh  years  of  the  reign  of  King  Charles  the  Firft^ 
entitled,  an  ^ft  for  prefervation  of  the  inheritance,  rights, 
and  profits  of  lands  belonging  to  the  church,  and  pcrfons 
ecclefiaftical. 

Whereas  doubts  have  arifen  as  to  the  validity  of  leafes 
made  under  the  powers  given  by  an  a£l  pafTed  in  the  tenth 
and  eleventh  years  of  the  reign  of  King  Charles  the  Firft, 
entitled,  an  2l{X  for  prefervation  of  the  inheritance,  rights,  and 
profits  of  lands  belonging  to  the  church,  and  perfons  ec- 
clefiaftical ;  be  it  enaded  by  the  king's  moft  excellent  ma- 
jefty,  by  and  with  the  advice  and  confent  of  the  lords  fpi- 
ritual  and  temporal,  and'commons  in  this  prefent  parliament 
aflembled,  and  by  the  authority  of  the  fame,  that  it  fhall 
and  may  be  lawful  to  and  for  archbiihops,  bifhops,  deans^ 
deans  and  chapters,  archdeacons,  prebendaries,  and   other 
dignitaries     ecclefiaftical,    parfons,    vicars,    and    likewife 
mafters  or  governors  and  fellows  of  colleges,  and  mafters 
and  guardians  of  hofpitals,  from  time  to  time  to  accept  of  a 
furrender  or  furrenders  of  any  le^fe  or  leafes  of  any  lands  or 
hereditaments,  and  thereupon  to  demife  fuch  lands  or  other 
hereditaments  belonging  to  their  refpe£live  fees,  churches^ 
colleges  and  hofpitals,  (the  dwelling  houfes  ufed  for  any 
their  refpe£tive  habitations,  ai>d  demefne  lands   thereunto 
belonging,   and   therewith  ufed  and   occupied  as  the  de* 
mefnes  of  their  faid  houfes  only  excepted,)  unto  the  perfon 
or  perfons,  in  fuch  manner  and  form  as  by  the  faid  aft^ 
or  any  other  adt  or  a^s  now  in  force  they  are  enabled  fo  to 

*  Thii  remarkable  adt,  which  changed  a  law  confidered  as  facred  for 
two  centuries^  but  in  which  change  of  limes  may  have  re(ytired  mucatiaiif 

is  here  introduced  to  elucidate  the  notes  to  Chap.  6.  part  i. 

. »    «       .         -  . ,       .        •         '    •  •  •  '  *' 
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fioy  jiotwithftanding  that  upon  fuch  leafe  and  leafes  ther^ 
fball  not  be  referved  and  continued  due  apd  payable  untQ 
the  leflbrs,  and  t)ieir  fucceflbrs,  during  the  term  of  twentjF? 
pne  jcsLTSj  fo  much  y^ly  rent  or  profits,  or  more,  as  the 
moiety  of  the  trpe  value  of  the  land^  or  other  hereditar 
inents,  eomniunibus  annis^  at,  or  immediately  j^efpre  the 
time  of  making  fuch  leafes  ihall  amount  to. 

a.  Aixd  be  it  further  enadted^  tl>at  all  |j^fe3  heretor 
fore  made  by  any  of  the  perfons  aforefaid,  of  any  |ands  or 
pther  hereditaments  belonging  to  their  refpe£live  fees^ 
f  hurches,  colleges,  ^nd  hofpi^ls,  except  as  before  excepted^ 
unto  any  perfon  or  perfons,  in  fuch  manner  and  form,  as 
by  the  faid  aft^  or  any  other  zGt  now  in  force^  they  are 
enabled  fo  tp  do,  Ihall  be  valid  and  good,  notwithftandin^ 
there  was  another  leafe,  or  eftate,  then  in  being,  which  did 
not  expire,  nor  was  ended  and  determined  within  the  time 
in  faid  recited  zBt  mefitipned^  and  alfp  notwithftai^ding  that 
ppon  fuch  leafe  and  leafes,  there  were  not  referved  and  con* 
tinned  due  and  payable  unto^lbe  leflbrs  during  the  term  of 
twenty-one  years,  fo  much  yearly  rent  or  profits,  or  more, 
as  the  ipoiety  of  the  true  value  of  the  lands,  or  other  here- 
fiitaments^  communtbus  annisy  at,  or  immediately  before 
^e  time  of  making  fuch  leafes  did  amount  unto  ^provided 
that  the  yearly  rent  or  profits  which  have  been,  or  (hall  be 
referved  upon  every  fuch  leafe  heretofore  made,  or  here? 
after  to  be  made,  ihall  not  be  lefs  than  the  )'early  rent  or 
profits  paid,  and  payable  thereout  for  the  lafl  twenty  years 
preceding  thp  making  of  fuch  leafe^  whether  fuch  }and$  of 
hereditaments,  be  augmentation  land$  gr  others* 

3.  And  where^^,  in  many  inft^nf:es^  lands  and  |ier^itait 
inents  belonging  to  ajrchbifhpps,  bilhops,  deans,  deans  and 
chapters,  archdeacons,  pfebendarjes  ^nd  pther  dignitaripi; 
^cdef^ftic^I,  parfons,  vicars,  and  likewife  mafters  or  go* 
ycrnor?  ^pd  fjjUows  of  colleges,  and  niafters  and  guardians 
pf  bofpitals,  in  rjight  of  thek  refpeSive  fees,  churches^ 
fpllcges  and  hofpiuOs,  upon  fufrender  pf  th?  leafc  of  leafei 
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then  in  being  thereof^  have  heretofore  been,  and  tnay  here- 
sfter  be  demifed  by  one  leafe  only,  and  have  been,  or  may 
be  afterwards,  feparated  and  demifed  by  two  or  more  diftin£t 
leafes,  with  feparate  and  diftind  rents  referved  thereon 
refpedively ;  be  it  ena&ed,  that  in  all  fuch  cafes,  whether 
fuch  lands  and  hereditaments  are  augmentation  lands  or 
others,  or  both,  that  each  and  every  of  fuch  feparate  leafes 
ihall  be  as  good  and  valid  in  law,  as  the  faid  original  one 
leafe  would  have  been. 

4.  Provided  always,  that  the  feveral  yearly  rents  re* 
ferved)  or  to  be  referved  on  fuch  feparate  leafes,  do  amount 
together  to  a  yearly  rent  ^and  profits,  not  lefs  than  the 
yearly  rent  and  profits  referved  and  payable  by  fuch  one 
original  leafe,  any  law,  ufage,  or  cuftom  to  the  contrary 
iiotwithftanding ;  provided  that  nothing  herein  contained 
ihall  be  conftrued  to  authorize  any  of  the  perfons  or  bodies 
corporate  aforefaid,  to  make  any  concurrent  leafe,  other 
than  what  they  could  refpe^vely  have  made  before  the, 
paffing  of  this  ad. 

END   OF   THE    ACT   OF   PARtIAMEKT« 


m^ 


MEMORANDUM, 

The  two  following  extrafts  from  Irifh  zSts  of  parlia- 
ment,  have  been  inferted,  from  my  obfervation  how  much 
at  a  lofs  gentlemen,  particularly  in  England,  have  hew^ 
to  Iqiow  how  our  law  was  affected  by  the  tenantry  bill, 
and  what  aAs  pafied  in  England  are  now  of  force  in  Ire- 
land, iince  thq  ftatutes  recognizing  the  independence  of 
Ireland  in  1782;  they  are  not  tQtally  irrelative  te  tbefubje^^ 
the  fir jl  being  compared  with  the  empbyteufis  of  tbe  civil  law^ 
the  latter  neceffary  from  tbe  continued  comparifm  carried  on 
yi  tbe  notes  between  tbe  civil  and  our  law% 

t  Ii4 
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:  «  Tbrf  flat.  19  and  20.  Geo.  III.  ch.  3.  ena£l%  that 
<<  courts  of  equity  upon  adequate  coin]>enfation  fhall  re- 
*^  lieve  tenants  and  their  affigns  againft  lapfe  of  tioie,  if 
^^  no  fraud  proved,  unlefs  it  appear,  that  the  fines  'vrerc 
^^  demanded,  and  refufed  or  negledled  to  be  paid  within  a 
<'  reaibnable  time.  Provided,  that  if  the  landlord  has 
*'  any  difficulty  in  difcovering  the  tenant,  in  order  to  make 
**  the  demand,  then  demand  on  the  land,  with  notice  in 
*^  the  Dublin  and  London  Gazettes,  (hall  be  fufficient. 

«  The  ftat.  21  and  22.  Geo.  III.  ch.  48.  enads,  that 
"  all  ftatutes  heretofore  made  in  England  or  Great  Britain^ 
<«  for  the  fettling  and  affuming  the  forfeited  eftates  in  the 
"  kingdom  of  Ireland,  and  alfo  all  private  ftatutes  made  in 
*'  England  or  Great  Britain,  under  which  any  lands,  tene- 
*'  ments,  or  hereditaments  in  Ireland,  or  any  eftate   or 
*'  intereft  therein,  are  or  is,  holden  or  claimed,  or  which 
"  any  way  concern  the  title  thereto,  or  any  evidence  re* 
**  fpe£ling  the  fame ;  and  alfo  all  fuch  claufes  and  provi- 
*'  fions  contained  in  any  ftatutes  made  in  England  or  Great 
f  Britain,  concerning  commerce,  as  import  to  impofe  equal 
*'  reftraints  on  the  fubjefts  of  England  and  Ireland  ais  of  Great 
f'  Britain  and  Ireland,  ,and  to  entitle  them  to  equal  benefits  ^ 
**  and  alfo  all  fuch  claufes  and  provifions  contained  in  any 
*'  ftatutes  made  as  aforefaid,  as  equally  concern  the  feamen 
of  England  and  Ireland,  <Jr  of  Great  Britain  and  Ireland, 
fave  fo  far  as  the  fame  have  been  altered  or  repealed, 
*'  {halt  be  accepted,  ufed  or  executed  in  Ireland,  according 
**  to  the  prefent  tenor  thereof,   refpedively.      Provided, 
*'  that  all  fuch  ftatutes  fo  far  as  aforefaid,  concerning  com- 
merce, fliall  bind  the  fabjeSs  of  Ireland,  only,  fa  long 
as  they  continue  to  bind  the  fubjeds  of  Great  Britain. 

*'  And  it  further  enads,  that  all  fuch  ftatutes  made 

*'  in  England  or  Great  Britain,  as  concern  the  ftile  or 

^  callendar ;  and  alfo  all  fuch  claufes  and  pipvifions  con. 

tained  in  any  ftatutes  q|ade  as  aforefaid,  as  relate  to  the 

taking  any  oath  or  oaths,  or  making  or  fubftribing  any 

3-  •• 
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^*  declaration  or  afBrmation  in  this  kingdom,  or  any  penalty 
^  or  difability  for  omitting  the  fame,  or  relate  to  the  con- 
*'  tinuance  of  any  office,  ?ivil  or  military,  or  of  ^ny  com- 
^*  miffion,  or  of  any  writ,  procefs  or  proceeding  at  law, 
**  or  in  equity,  or  in  any  court  or  delegacy  or  review,  in 
^*  cafe  of  a  demife  of  the  crown,  {hall  be  accepted,  ufed^ 
U  and  executed  in  Ireland,  according  to  the  prefent  tenor 
"  of  the  fame,  refpeftively." 

It  cannot  be  denied,  that  thefe  general  words  leave 
room  for  many  doubts,  and  it  ftill  is  often  puzxling  to  de- 
termine what  is  the  ftatute  law  of  Ireland ;  to  give  a  re- 
markable inftance,  perhaps,  it  would  not  be  eafy  to  fay  at 
this  moment,  whether  the  oath  ex  officio  was  or  was  not 
ever  regularly  and  exprefsly  (however  it  may  have  been 
virtually)  aboliflied  in  Ireland. 
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TABLE  OF  CONSANGUINITY. 

The  nnineral  Ronun  letters  at  the  top  expreffing  the  degrees 
by  the  civil  law,  and  the  figures  at  the  bottom  thofe  by  the 
canon  law. 


— ivr— 

Great  Grand 
Father'9 
Father; 

^^ 


1 

TiT 


Great  Grand 
Father. 

3- 


I 
IT 


Grand  Father. 

a. 

I 

I. 

Faher. 

2. 

zm 

the 
Inteftate, 
orperfon 
propofed. 

~l 


I. 

Son. 
I. 


I 


II. 

Grand- 
Son. 

2. 


I 
TIT 


Great  Grand- 
Son. 

3. 


•MMM 


Second 
Coulin. 


V. 

Son  of  the 

Coufin 

German. 

3- 


IV. 

Son  of  the 

Nephew  of 

Brother's 

Grand-Son. 

3-       _ 


» ^ii 
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Order  of  Admimftratioo. 


I. 

2. 

3- 
4- 
5^ 


Widow. 
Child. 
Father. 
Motbftr. 

Brother  or  Sifter. 
b.  Grandfather  or 
Grandmother. 

7.  Uncle,^  Aunt,   Ne- 

phew or  Niece. 

8.  Coiifin  German. 

Q.  ^  Coufin  German  once 

removed. 
^0.  Second  Coufip. 

The  widow  is  here 
put  firft,  becaufe  ufually 
preferred,  but  admini- 
uration  may  be  granted 
to  the  mxt  of  kin,  to  be 
computed  in  the  order  of 
the  fubfequent  numbers 
tPy  or  jointly  with  her. 


Order  of  DUhikition. 


Widow  I  Children  or  their  Re- 

prefentatives  the  reft  equally. 
If  no  Chiljlren,  Widow  {,  next 

of  kin   or   their    reprefenta^ 

tives  |. 
If  no  Widow,  Children  take  all. 
If  neither  Widow  nor  Children, 

next  of  kin  in  the  following 

order. 

1.  Father. 

2.  Mother  and  Brothers  and 
Sifters  and  their  reprefenta* 
tives. 

3.  If  both  Parents  dead,  Bro* 
thers  and  Sifters  or  the  furvi- 
vors  of  them,  with  the  Chill 
dren  of  a  Brother  or  Sifter 
deceafed. 

4.  If  no  Brother  or  Sifter  alive. 
Grandfather  or  Grandmother, 
pr  on  failure  of  them'.  Uncles 
and  Aunts,  Nephews  and 
Nieces  of  the  inteftate,  in 
equal  portions  *. 

5.  For  want  of  all  thefe  the 
next  of  kin,  according  to  the 
computation,  of  the  civil 
law,  except  with  this  dif- 
ference,  that  a  nearer  colla- 
teral excludes  a  more  remote 
lineal. 

N.  B.  No  reprefentation  among 
collaterals  beyond  Brotliers 
and  Sifters  children,  meaning 
alvrays  Brothers  and  Sifters 
of  inteftate; 


*  Bf  this  rule,  if  no  brother  or  fiiler  alive,  the  grand  parenu  come  in 
"before  nephews  and  nieces,  although  the  latter  would  fhare  with  a  mother^ 
which  is  the  eztiaordioary  confcqnence  of  the  ftatute  James  II.  in  England, 
letting  them  in  with  the  mother,  but  leaving  the  preference  of  the  afcend* 
ing  line  (where  no  reprefentation)  in  aU  other  cafeb  according  to  the  ftatnte 
ofCharlesIL  Bodi  thcfe ftacotcs  aw Utndcd together  in  Ireland^  in tbd^  of 
William  ^L  e))ap.  p. 


^ 
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DEGREES 
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CONSANGUINITY 

ACCOK.D1NG  TO  THE 

CIVILIANS. 


Patruus 
Maximus 


6th 


Patruus  mag- 

mis' 

Fatrul  ixis^i 
Filius 

Patrui  magni 
Nepos 


5th  { 


i!L! 


Fraiter 

riiius 

Fratris 


&nd 


\ 


Di. 

Ke  OS     r  ' 
Fratris    l^\ 

Prone-  . — L_  , 
pos  Fr»-  5th  j 
tHS  ' — j — ' 

Abne-  l'^,"  1 
pos  Era-  I  6th  \ 
iris 


6th 


^th 


Tritavus 
Atavus 


I 


4th    I  Ahavus 
Proavusf 


I 


Up 


5th 


4th  [  >       '     '  "I  and  I  Avus 


Patruus 
major 

Patrui 
Fiiius 


L 


r6th   I  S?^'"^  majoris   , 


I    ift   1^^^^*;     ,■■..»    pyt    I  Patriaus 


1 


I    5th    I  p^^i 


I    ift    I  FUius 

J   2nd  j  Nepos 

ZC 
I    3d    1  Pronepos 

~1Z 

{4Ch      Adnepos 

f  5  th      Abnepos 

6th    1  Trincpos 


I 


Nepos 


6th 


Fronepos 
Patrui 


Add  to   this,  that  the  defcending  Iinejs  preferred  In 
infinitum,  and  the  certificate  of  the  civilians  in  the  cafe. of 
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Carter  againft  Crawley,  viz,  "  Reprefentatio  in  filiid 
^^..fratrum  &  fororum  tantum  locuai..babet>  ad  ulterioresi 
**  vero  collaterales  non  extenditur  et  vocantur  ad  fucceC- 
^'  Aonetn  reliqui  collaterales  quicunque  in  gradu  funt 
proximiores  remotioribus  exclufis  ita  quod  infalabiliter 
femper  prior  in  gradu  fit  potior  in  fucceifione."  And 
the  civil  law,  as  it  relates  to  diftribution,  will  be  very 
clear. 


<c 


cc 
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